‘1’ women'’s
resource
centre

Equality Act 2010
briefing

April 2011

Understanding and supporting
women and their organisations



This document is available in other formats. Contact
the Women’s Resource Centre on 020 7324 3030 or
info@wrc.org.uk

The Women's Resource Centre is supported by
é ¥ COUNCILS ) &5:33 S e | 580 | Trust for London

LOTTERY FUNDED Tackling poverty and inequality




Contents

About the Women’s ResourceCentre................ccccoceee i 3
INErOAUCEION ...t ne s 3
Existing legislation relating to gender: Gender EqualityDuty..................... 4
The new legislation: Equality Act 2010 ... 5
Provisions that cameinto forcein October2010:.......................cccoevveerenn. 6
DISCrIMINAtION ... s 6
Protection against discrimination...............ccccocc i 6
Association and Perceplion...............cccooiiiiiiiiii e 6

L oY1 2 1= o TSRS 6
Discrimination arising fromdisability.............c.cccccooiiiiniiii 7
Protection against age discrimination.................c.ccccciiiiiiiinn 7
EMPIOYMENt ... e 7
POSItIVE ACRION ... e 8
Exceptions to the Prohibition of Discrimination.........................c.cccee e, 9
Provisions that cameinto forcein April2011: ..., 10
Public Sector Equality Duty - GeneralDuty......................cccoceiiiiiciienn, 10
Impact of the Public Sector Equality Duty - the GeneralDuty................. 11
Public Sector Equality Duty - SpecificDuties ........................cccceeiiiien 12
ImpactoftheSpecificDuties ....................c.coee v 13
Regression of existing specific dutiesinthe GED..................cccccccevniiiiieennn. 13

[ o T o= PR RPRP 13
ODBJECEIVES ...ttt bbb ae s 14
OUECOMIES ... .ottt e e b e e nr e e e nnbe e e nnaees 14
ProCUIrEMIENT ..ottt e e snree e 14
Notimplemented: ... s 15
The Socio-economic Dutyon publicbodies ......................cccooeiviiiiiieenn, 15
Dual/combined discrimination..................c..cccccciiininin 15
Gender paygapinformation ... 15
Further provisions under consideration:......................cccoee i, 16
Furtherinformation.....................coo i 16
Annex 1: Overview of the structureoftheAct ..., 17
Annex 2: Section 149 of the Equality Act2010 ..o, 19
Annex 3:Draft Statutoryinstrument ... 20
ANNEX 4:SchedUle T ... 22



About the Women'’s Resource Centre

WRC is a charity which supports women'’s organisations to be more effective and
sustainable. We provide training, information, resources and one-to-one support on a
range of organisational development issues. We also lobby decision makers on behalf
of the women’s not-for-profit sector for improved representation and funding.

Our members work in a wide range of fields including health, violence against women,
employment, education, rights and equality, the criminal justice system and the
environment. They deliver services to and campaign on behalf of some of the most
marginalised communities of women.

There are over ten thousand people working or volunteering for our members who
support almost half a million individuals each year.

For more information about this briefing, contact:

Helen Johnson Women's Resource Centre

Policy Officer Ground Floor East, 33-41 Dallington Street
Email: helen@wrc.org.uk London EC1V OBB

Tel: 020 7324 3030 www.wrc.org.uk
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Introduction

The new Equality Act brings together and simplifies equality law that has been developed in
various Acts and Regulations between 1970 and 2008 relating to Race, Gender and
Disability. The Act also covers a range of other characteristics that are now protected from
discrimination and a wider range of circumstances in which people are protected. The law
protects people with the protected characteristics from discrimination in a wide range of
areas, such as public functions, employment and the provision of goods and services.

Many of the provisions of the Act came into force in October 2010 and April 2011. However,
there are many other important provisions that the government is still considering whether
or not to implement.

This briefing is an overview of the provisions of the Equality Act 2010 that have come into
force and those that are still under consideration, with explanations of how the law has
changed.



Existing legislation relating to gender: Gender Equality Duty

The Gender Equality Duty came into force in April 2007 under the Equality Act (2006). The
Duty goes further than previous equalities legislation by requiring public authorities to be
pro-active in promoting gender equality and by placing a legal responsibility on public
authorities to demonstrate that they treat men and women fairly. It places a duty on public
authorities with respect to all their public functions, such as providing public services,
employment and policymaking.

Under the Act, there is a ‘general duty’ to pay due regard to the need to:

eliminate unlawful sex discrimination and harassment, and
promote equality of opportunity for women and men.

‘Due regard’ means that the weight given to gender equality needs to be in proportion to its
relevance - this means prioritising the significant areas of gender inequality and focusing
efforts on the areas where public bodies can have the most impact (for example, violence
against women, women'’s poverty and economic disadvantage, and support for
marginalised groups of women, for example disabled women, BAME women, LGBT, older
women and refugee and asylum seeking women). Further, the promotion of equal
opportunities between men and women requires public authorities to recognise that the
two groups are not starting from an equal footing and identical treatment would not be
appropriate.

The legislation also introduced specific duties to assist in meeting the general duty which
requires that public bodies:

Prepare and publish a gender equality scheme (GES) (by 30th April 2007)
showing how it will meet its general and specific duties and setting out its gender
equality objectives

In formulating its overall objectives, consider the need to include objectives to
address the causes of any gender pay gap

Gather and use information on how the public authority's policies and practices
affect gender equality in the workforce and in the delivery of services

Consult stakeholders (i.e. employees, service users and other key stakeholders,
such as trade unions and women'’s organisations) and take account of relevant
information in order to determine its gender equality objectives

Assess the impact of its current and proposed policies and practices on gender
equality

Implement the actions set out in its scheme within three years, unless it is
unreasonable or impracticable to do so

Report against the scheme every year and review the scheme at least every
three years.



The new legislation: Equality Act 2010

The new Equality Act brings together and simplifies equality law that has been developed in
various Acts and Regulations between 1970 and 2008 relating to Race, Gender and
Disability. The Act also covers a range of other characteristics that are now protected from
discrimination and a wider range of circumstances in which people are protected.

The nine ‘protected characteristics’ covered by the Act are:
e age
e disability
e genderreassignment (with a wider definition than previously)
e marriage and civil partnership
e pregnancy and maternity

e race
e religion or belief
® sex

e sexual orientation.

The new government now takes responsibility for bringing the Act into force, although the
Act was written and approved prior to the General Election.

The timetable for commencement that was published before the General Election
was:
e October 2010 - main provisions
e April 2011 - public sector equality duty, socio-economic duty and combined
discrimination protection
e 2012 -ban on age discrimination in provision of services and public functions
e 2013 - private and third sector gender pay reporting and political parties publishing
diversity data

Many of the provisions came into force in October. For many of the subsequent provisions,
their coming into force will depend on the outcomes of discussions relating to them. For
further details, please see http://equalities.gov.uk/equality_bill.aspx.



Provisions that came into force in October 2010:
Discrimination

Protection against discrimination

For most of the nine protected characteristics the Act prohibits direct discrimination,
indirect discrimination, harassment and victimisation. For disability the Act also
prohibits discrimination arising from disability and failure to make reasonable
adjustments.

For most of these characteristics the protection against discrimination and other
unlawful conduct applies to:

« allaspects of employment (including contract workers, public office,
qualifications bodies and trade unions and equal pay between women and
men)

. theprovision of goods, facilities and services

« carrying out public functions

« education (including schools and further and higher education)

« disposal and management of housing and other types of premises

« associations (including clubs and political parties - the provisions extend
protection in private clubs to sex, religion or belief, pregnancy and
maternity, and gender reassignment).

Association and perception

Although not written into the text of the Act, the government has made clear that
protection against direct discrimination or harassment based on a particular
protected characteristic applies not onlyto a person with that characteristic but also
to people who may not have that characteristic but are perceived to have it or are
associated with someone who has it and are discriminated against for that reason. So,
for example, protection is extended to a person who is perceived wrongly to be gay
and to anyone who is associated with homosexuality such as a family member or
friend or who is otherwise identified with homosexuality, for example publicly known to
be campaigning on behalf of lesbian and gay rights.

Women

The new law allows claims for direct gender pay discrimination where there is no actual
comparator and makes pay secrecy clauses unenforceable. Provisions relating to
publication of details relating to equal pay are still under discussion (see below).

The Equality Act creates protection against discrimination for a woman because of
pregnancy and maternity. An employer must not treat a woman unfavourably because
of pregnancy or iliness associated with her pregnancy or because she is on statutory
maternity leave. A public or private organisation providing services or carrying out
public functions, must not treat a woman unfavourably because of her pregnancy or, in
the 26 weeks of giving birth, because she has given birth including because she is
breastfeeding. After the first 26 weeks a woman who is treated less favourably
because she is breast feeding can claim direct sex discrimination.



A man cannot claim sex discrimination when he is not given the same special
treatment that is given to a woman in connection with pregnancy or maternity.

The Act also prohibits schools from discriminating against a girl because she is
pregnant or anew mother.

Thereis also clearer protection for breastfeeding mothers, including for the provision
of services, which will make it unlawful, for example, to ask a woman to leave a public
place because she is breastfeeding.

Discrimination arising from disability

Discrimination arising from disability is intended to protect disabled people from
unfavourable treatment because of something that arises as a consequence of their
disability, which the employer or service provider knows or should have known. If the
treatment can be justified as a proportionate means of achieving a legitimate aim, then
it will not be unlawful. So, for example, if a mental health condition causes behaviour
that would otherwise cause a service provider to remove their services, the disability
must be taken into account and they must not be treated unfairly because of
behaviour arising out of their disability.

There continues to be a duty to make reasonable adjustments.

Protection against age discrimination

The new law provides protection against age discrimination but applies only to ages 18
and above, save for employment and higher education. The provisions against age
discrimination will not come into effect before 2012. The government is undecided as
to whether it will bring provisions relating to protection against discrimination in
services and public function - such as insurance and health - into force.

In both employment and services it will continue to be possible to justify different
treatment for people of different ages, and it is likely that regulations will permit a range
of benefits and concessions for older people.

Employment

Employment tribunals, if they uphold a complaint of discrimination, will be able to
make a recommendation that the employer take certain action to avoid future
breaches of the Act that would benefit not only the complainant but the workforce as a
whole.

The Act protects employees from victimisation - this means that they are protected
from being subject to a detriment as a result of being treated less favourably than
others because they have exercised, or intends to exercise, rights.

Under the Act there is protection from 3 party harassment in employment for all
protected characteristics. This means that if you're harassed at work, for example by a
colleague, client or someone visiting the premises, your employer will be held
responsible if they know that you have been harassed repeatedly by someone like a
customer or a client and they do nothing reasonable to stop it happening again.



The Act makes it unlawful for an employer to ask job applicants questions about
disability or health before making a job offer except in specified circumstances.
Specified circumstances include establishing whether the person can carry out the job
with reasonable adjustments, to take positive action or for diversity monitoring.

Positive Action

The Act’s new approach to positive action recognises that some equality groups are
disadvantaged in some areas of life as a consequence of past or current discrimination
and exclusion. The Act enables public, voluntary and private sector employers and
providers of services to take steps to help particular groups overcome disadvantage,
meet needs that are different from the needs of other groups or increase
participation. Service providers include public authorities, schools and colleges,
housing providers and associations. Therefore the Act makes it lawful to take positive
action measures that involve different treatment of different equality groups which
would otherwise be unlawful. Positive Action is voluntary not compulsory.

For positive action measures to be considered to be lawful three conditions must be
satisfied:

e theemployer or service provider must reasonably think that the group in
question suffers a disadvantage, has different needs, or has disproportionately
low level of participation

e theemployer or service provider takes action with the aim of enabling or
encouraging the group to overcome or minimise their disadvantage, meeting
their needs, or enabling or encouraging participation, and

e theactionisaproportionate means of achieving that aim - that is, that the
action is both appropriate and necessary to achieve the aim.

Action that involves different treatment that does not meet all three conditions is likely
to be unlawful.

The government is still considering whether to implement provisions relating to
positive action in recruitment and promotion as they have an issue with the wording of
this provision and how it may be implemented. The provision would permit an
employer or other person to treat a person from a disadvantaged or under-
represented equality group more favourably in recruitment or promotion than a
person not from that group with the aim of overcoming the disadvantage or increasing
the representation of that group, but only if:

. thatpersonisas qualified as the person not from that group

. theemployer does not have a policy of always favouring people from the
disadvantaged group

« treating that person more favourably is a proportionate means of achieving
thataim.



Exceptions to the Prohibition of Discrimination

The existing legislation contains a large number of exceptions that relate to particular
characteristics. The Equality Act extends some existing exceptions to apply to all
characteristics, modifies or merely restates other exceptions.

These exceptions make it legal and appropriate to fund and provide women-only
services.

The following are exceptions relevant to the work of third sector organisations:

« Separate services or single-sex services for men and women. Services are
permitted where this can be shown to be the most effective way of
providing those services or, in the case of single-sex services; the service is
needed by one sex only. Only in very limited circumstances will it be
lawful to exclude trans people.

. Ifanorganisation normally provides services for one equality group only, it is
lawful to continue to do so.

« The Actdisallows discrimination by an association with 25 or more
members that applies some form of selection of its members. A club or
association may restrict their membership to one equality group only but
cannot restrict membership to a group defined by colour. Under the Act an
association could be only for retired women or only for retired Afro-
Caribbean women, but it could not be an association for retired black
women.

« Acharity may provide benefits to one equality group, other than a group
defined by colour, but only if this is within its charitable instrument andis a
proportionate means of achieving a legitimate aim or for the purpose of
preventing or compensating for a disadvantage linked to that equality

group.

. Religion or belief organisations, other than those whose main purpose is
commercial, may, subject to specified conditions, restrict who canbe a
member or who can participate in its activities based on a person’s religion
or belief or their sexual orientation. It is never lawful to impose restrictions
based on sexual orientation where the religion or belief organisation is
carrying out a contract with a public authority.

« Inrecruitment for a job, giving work to a contract worker or appointment to a
public office, it will be lawful to require a person to have a particular
protected characteristic if, having regard to the nature or the context of the
work:

o tohavethatcharacteristicis an required to do that work, and
o applying that requirement is appropriate and necessary.



Provisions that came into force in April 2011:

Public Sector Equality Duty - General Duty

Potentially the most important part of the Equality Act is the new Public Sector Equality
Duty, which came into force in April 2011. The duty applies to 8 protected characteristics:

e age

e disability

e genderreassignment

e pregnancy and maternity

e race
e religion or belief
® sex

e sexual orientation

The Duty applies to all public bodies that are listed in Schedule 19 of the Act' and to other
bodies, including voluntary sector organisations that carry out public functions. The list
includes ministers and central government departments, local councils, police authorities,
NHS trusts, primary care trusts, governing bodies of maintained schools and institutions of
further and higher education.

Their duty is to have due regard to the need to:

e climinate discrimination, harassment, victimisation and other conduct that is
unlawful under the Act

e advance equality of opportunity between people who share a protected
characteristic and those who do not

e foster good relations between persons who share a protected characteristic
and those who do not

The Act indicates that the ‘need to advance equality of opportunity’ includes the need
to:

e remove or minimise disadvantage suffered by particular groups

e take stepsto meet different needs of particular groups, and

e encourage participation by particular groups in areas of public life or other
activity where they are under-represented.

The Act specifies that the ‘need to foster good relations’ includes the need to tackle
prejudice and promote understanding.

'See Aneex 4
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Impact of the Public Sector Equality Duty - the General Duty

The introduction of a single duty is welcome because it is wider in scope, covering a range
of equalities group, and serves to simplify equalities legislation. The general duty appears to
be strengthened by the new provisions. In particular, it makes it clear that treating everyone
the same, and therefore allowing inequalities to continue, is not acceptable under this Act.
Further, the duty to ‘foster good relations’ is a welcome addition. Overall, there is greater
clarity and stronger obligations due to the fact that the Act sets out what an authority
needs to consider in order to fulfil the general duty.

The Act also serves to better highlight the interrelations between different characteristics
and the way that individuals and communities can experience discrimination on multiple
grounds, making it easier to address intersectional issues - cases of discrimination that are
not based on one single characteristic but multiple characteristics. For example, a black
woman may be passed over for promotion because of both her race and gender. Her
employers may be able to prove that they do not discriminate against white women or
black men but there behaviour may demonstrate that they treat black women unfairly.
Under existing legislation she would not be able to claim discrimination; however, under the
new legislation she will be able to argue discrimination on multiple grounds- the fact that
sheis both black and a woman.

However, although the general duty is stronger, the Government is proposing a set of
Specific Duties (which are intended to ensure better performance of the general duty) that
are weaker than the existing Specific Duties in the Gender Equality Duty. The draft Specific
Duties support the publication of information but leave a large margin of discretion in
relation to process. There is therefore a risk that effective and appropriate processes will
not be followed and that the public will have fewer tools with which to hold public bodies to
account (see below). Equalities organisations, and the public more generally, will be obliged
to argue that meeting the requirements of the general duty necessarily entails following
thorough and robust processes. The General and Specific Duties combined support such
an interpretation.

Further, in relation to gender, there is a concern that gender equality issues will become
obscured and not prioritised in relation to the Act. The existence of a duty that was specific
to gender ensured that public authorities were held accountable on this specific issue and
there is a danger that the scope of the Act will be too broad to ensure that each
characteristic is protected.

Summary

« The General Duty is wider in approach and better highlights the interrelations
between different characteristics

« The General Duty appears to be stronger - particularly the duty to ‘foster good
relations” and greater clarity in what an authority needs to consider to meet the
general duty

« Although the general duty is stronger, the regression of the specific duties is of
concern

« Thereisalegitimate concern that gender equality issues will become obscured and
not prioritised

11



Public Sector Equality Duty - Specific Duties

The Specific Duties set out obligations that public authorities will be expected to meetin
order to meet their General Duty under the Public Sector Equality Duties. The draft Specific
Duties are not yet in force as the Government is still consulting on their newest draft. These
draft duties differ significantly from the previous legislation and will require public
authorities to:

e Setone or more Equality Objectives that are specific and measurable. There is no
requirement for public bodies to set objectives on each of the protected
characteristics nor for each of the three aims of the Equality Duty; objectives can
be set according to the priority issues for that organisation and where need is
identified.

¢ Publishinformation to demonstrate its compliance with the General Duty,
including information relating to persons who share a relevant protected
characteristic (including on employees for public authorities with greater than 150
employees) to demonstrate how the public body has furthered the aims of the
general duty.

e Ensure that the information published is accessible.

e Thereisalarge amount of discretion in relation to how to meet obligations under the
General Duty and there are no prescribed processes. The emphasis is on outcomes
as opposed to process. However, there is no duty for public authorities to fulfil
their objectives after they have been set (despite the duty to review every 4 years).

e The primary obligation is to meet the general duty. The purpose of the specific
duties is to ensure better performance of the general duty.

e Under the existing Gender Equality Duty, public authorities must prepare a Gender
Equality Scheme, gather and use information, consult stakeholders, assess impact,
implement the actions set out, report and review the scheme - these measures have
been removed under the new Specific Duties.

¢ Itisunclear how the General and Specific Duties will be implemented and
interpreted in practice. The stronger General Duty suggests that fulfilling the duty
will require public authorities to follow robust processes (despite there being no
explicit legal requirement) and the voluntary and community sector has arole to play
in arguing this.

12



Impact of the Specific Duties

Regression of existing specific duties in the GED

The government wishes to empower the public to hold public authorities to account and
scrutinise their equalities data. However, the proposed Specific Duties are regressive and
many of the tools that could be used to hold public authorities to account under the
Gender Equality Duty have been lost (such as the requirement to produce Gender Equality
Schemes). In addition, the fact that there is no longer a stand alone requirement to address
gender equality, means that there is a risk that gender issues will be ignored or obscured.

WRCis particularly concerned that if there is no obligation to set objectives for each
equality strand, there will no longer be obligations to set objectives relating to gender. This
could have a potentially devastating impact on the ability to achieve gender equality goals
meaning that important issues won’t be addressed, such as violence against women and
girls, women and girls access to services that meet their needs, and women'’s
representation in decision making.

There is an existing lack of awareness and understanding of the importance of women's
only services?, which has resulted in the women's organisations being expected to provide
services to men. Without the obligation to set gender objectives and conduct gendered
impact assessments, the power to hold public bodies to account will significantly weaken.
Women and the women'’s sector must continue to raise awareness of the importance of
women’s organisations.

The Equality Act 2010 makes it clear that women’s services are legal and appropriate
in certain contexts; the Equality Duty should not be interpreted to mean that both
sexes should be treated the same”.

Process

The processes that were required under the Gender Equality Duty, such as assessing
impact and producing a Gender Equality Scheme, have been removed. The strength of the
General Duty must now be relied on to argue that public bodies must be proactive in
addressing inequalities and conduct appropriate analysis. The General Duty to pay ‘due
regard’ to equalities issues and the Specific Duties to publish data on achieving the General
Duty suggest that robust procedures must be followed (despite there being no specific
legal requirement to do so).

The voluntary and community sector has arole to play in influencing the interpretation of
the duties to include the processes already contained within the Gender Equality Duty. It
must be ensured that public authorities understand their duties, theirimportance and the
positive impact that promoting equalities makes on their own organisations. Public bodies
should be encouraged to engage with experts on women'’s equality such as women’s
voluntary and community organisations.

%‘Power and Prejudice: combating gender inequality through women’s organisations’, WRC (2010)
http://www.wrc.org.uk/includes/documents/cm_docs/2010/w/wrc_power_and_prejudice_final.pd
f

‘Why Women Only?’, WRC
(2007)http://www.wrc.org.uk/resources/wrcs_research_and_reports/why_women_only.aspx

® For further information see WRC’s briefing on the Equality Act 2010
http://www.wrc.org.uk/includes/documents/cm_docs/2010/e/equality_act 2010 briefing.pdf
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Robust and thorough processes are necessary for the achievement of equalities
outcomes. However, under the Specific Duties there is no obligation to follow any
particular processes, only an obligation to publish data about any processes that have
been followed. The requirement to publish data is not the same as requiring action. The
Government will now leave it up to the public to challenge public authorities if their
processes are not sufficient to meet the General Duty. There is arisk, therefore, that many
public authorities will fail to adequately embed equalities issues in their policies and
practices. As such, the voluntary and community sectors role in scrutinising public bodies
is essential.

Objectives

In order to identify need and set objectives, public authorities must ensure that they are
well informed. This means that there should be scrutiny of the data public authorities rely
on and public authorities must be encouraged to collect data, which is disaggregated by
each of the equality groups, rather than rely on the data that is already available, which may
be limited or unreliable.

Thereis no longer a requirement to engage with equalities groups despite the fact that this
is the most reliable way to ensure that policy and practice is achieving equalities aims. The
voluntary and community sector must insist that public authorities engage and consult
with equalities groups so that decisions are not made in isolation without input from these
groups. In order to ensure that gender objectives are set, women and women'’s
organisations must ensure that they are included in any process of engagement and that
they encourage public authorities to engage in meaningful ways.

Outcomes

The duty to set objectives under the draft legislation is vague and there is no duty to take a
proportionate approach to the number and nature of objectives. There is a risk that
organisations will set too few and too limited objectives. Engagement with women and
women’s organisations is therefore of the upmost importance.

The Specific Duties are not action or outcome focussed enough as there is no requirement
to take measures to actually achieve their objectives and equality outcomes more
generally. This is inadequate in comparison to the Gender Equality Specific Duties, which
required public authorities to publish a Gender Equality Scheme and implement the
actions set out in the scheme. The voluntary and community sector must remind public
authorities that taking action to achieve objectives is necessary to fulfil the General Duty
and put pressure on public authorities to do so.

Procurement

Many services are contracted out, and this is likely to increase under the Big Society, it is
therefore of great concern that procurement has not been included in the draft Specific
Duties. However, procurement and commissioning by public bodies will be subject to the
General Duty.

14



Notimplemented:

The Socio-economic Duty on public bodies

This duty would require public bodies to ‘when making decisions of a strategic nature
about how to exercise its functions, have due regard to the desirability of exercising
them in a way that is designed to reduce the inequalities of outcome which result from
socio-economic disadvantage.’

In other words, this puts a duty of on public bodies to consider the socio-economic
impact of the decisions they make and take steps to reduce inequalities. This would
potentially be a useful tool for women’s organisations to hold public bodies to account
as women continue to be economically and socially disadvantaged.

We are very disappointed that it has been decided this provision will not be
implemented.

Dual/combined discrimination

Protection from combined discrimination was added to the Equality Act in response to
strong and persistent lobbying by equality organisations who will be concerned that
the government has not yet decided on whether to implement this provision.
Combined discrimination occurs when, because of a combination of two protected
characteristics, a person is treated less favourably than others whose circumstances
are the same but who do not share both characteristics. For example, a Muslim man is
refused a job for which he is suitably qualified. He knows that that company employs
Muslim women so he has not been discriminated against because of his religion, and
the company employs non-Muslim men so he has not been discriminated against
because of his sex. He could claim discrimination because of the combination of
religion and sex.

We are very disappointed that it has been decided this provision will not be
implemented.

Gender pay gap information

Regulations may require employers to publish information relating to the pay of
employees for the purpose of showing whether there are differences in the pay of
male and female employees. This would make some progress towards tackling the
gender pay gap by increasing the transparency of women’s and men’s pay. Public
sector employers would be required to report on the median pay of women and men.
Private and voluntary sector employers would be encouraged to do so voluntarily (and
may, in 2013, have a statutory duty to do so).

Despite 40 years of equal pay legislation, there is still a gender pay gap. These
provisions would be a step in the right direction to redressing this balance, as the equal
pay legislation alone has not been sufficient. WRC strongly supports the campaign to
ensure that this provision is implemented, and urges the government to take further
steps to address the gender pay gap.

At present, gender pay gap reporting remains voluntary. We are very
disappointed that it has been decided this provision will not be implemented.

15



Further provisions under consideration:

e Family property (making the laws more equal, such as abolishing the husband’s
duty to maintain the wife)

o Civil partnerships on religious premises (would allow religious premises to
conduct civil partnership ceremonies if they wished - there would be no
requirement to do so).

« Diversity reporting by political parties

e Provisions relating provisions for disabled people: auxiliary aids in schools and
taxi accessibility

e Prohibition on age discrimination in services and public functions (discussed
above)

Further information

WRC thanks the National Equality Partnership for use of their briefing on the Equality
Act 2010, from which sections of this briefing have been extracted:
http://www.wrc.org.uk/includes/documents/cm_docs/2010/n/2_nep_equality_act_br
ief_june_2010.pdf

For information on the proposed Public Sector Equality Duty Specific Duties:
http://www.wrc.org.uk/resources/briefings_and_consultations/past_briefings_and_co
nsultations/equalities/equality_act.aspx

For information on how to use the Gender Equality Duty while it is still in force:
http://www.wrc.org.uk/resources/tools_to_engage_and_influence/gender_equality_d
uty/default.aspx

For further information on the Equality Act 2010 and links to GEO and Equality and
Human Rights Commission guides to the Act:
http://www.wrc.org.uk/includes/documents/cm_docs/2010/m/microsoft_word_psed
_specific_duties_consultation_briefing.pdf
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Annex 1: Overview of the structure of the Act4

These notes refer to the Equality Act 20710 (c15) which received Royal Assent on 8 April
2010

The Act consists of 16 Parts and 28 Schedules. Not all of these provisions have come
into force as yet.

The general arrangement of the Act is as follows:

Part1
Imposes a duty on certain public bodies to have due regard to socioeconomic
considerations in making strategic decisions.

Part 2 including Schedule 1
Establishes the key concepts on which the Actis based including:

0 thecharacteristics which are protected (age, disability, gender reassignment,
marriage and civil partnership, pregnancy and maternity, race, religion or belief,
sex and sexual orientation);

0 thedefinitions of direct discrimination (including because of a combination of
two relevant protected characteristics), discrimination arising from disability,
indirect discrimination, harassment and victimisation.

These key concepts are then applied in the subsequent Parts of the Act.

Part 3 including Schedules 2 and 3

Makes it unlawful to discriminate against, harass or victimise a person when providing a
service (which includes the provision of goods or facilities) or when exercising a public
function.

Part 4 including Schedules 4 and 5
Makes it unlawful to discriminate against, harass or victimise a person when disposing
of (for example, by selling or letting) or managing premises.

Part 5 including Schedules 6,7, 8and 9

Makes it unlawful to discriminate against, harass or victimise a person at work or in
employment services. Also contains provisions relating to equal pay between men and
women; pregnancy and maternity pay; provisions making it unlawful for an
employment contract to prevent an employee disclosing his or her pay; and a power to
require private sector employers to publish gender pay gap (the size of the difference
between men and women'’s pay expressed as a percentage) information about
differences in pay between men and women. It also contains provisions restricting the
circumstances in which potential employees can be asked questions about disability
or health.

Part 6 including Schedules 10, 11, 12,13 and 14
Makes it unlawful for education bodies to discriminate against, harass
or victimise a school pupil or student or applicant for a place.

Part 7 including Schedules 15 and 16
Makes it unlawful for associations (for example, private clubs and political
organisations) to discriminate against, harass or victimise members, associates or

* Taken from the explanatory notes to the Act:
http://www.legislation.gov.uk/ukpga/2010/15/pdfs/ukpgaen_20100015_en.pdf
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guests and contains a power to require political parties to publish information about
the diversity of their candidates.

Part 8 Prohibits other forms of conduct, including discriminating against or harassing
an ex-employee or ex-pupil, for example: instructing a third party to discriminate
against another; or helping someone discriminate against another. Also determines
the liability of employers and principals in relation to the conduct of their employees
or agents.

Part 9 including Schedule 17

Deals with enforcement of the Act’s provisions, through the civil courts (in relation to
services and public functions; premises; education; and associations) and the
employment tribunals (in relation to work and related areas, and equal pay).

Part10

Makes terms in contracts, collective agreements or rules of undertakings
unenforceable or void if they result in unlawful discrimination, harassment or
victimisation.

Part 11 including Schedules 18 and 19

Establishes a general duty on public authorities to have due regard, when carrying out
their functions, to the need: to eliminate unlawful discrimination, harassment or
victimisation; to advance equality of opportunity; and to foster good relations.

Also contains provisions which enable an employer or service provider or other
organisation to take positive action to overcome or minimise a disadvantage arising
from people possessing particular protected characteristics.

Part 12 including Schedule 20

Requires taxis, other private hire vehicles, public service vehicles (such as buses) and
rail vehicles to be accessible to disabled people and to allow them to travel in
reasonable comfort.

Part 13 including Schedule 21
Deals with consent to make reasonable adjustments to premises and
improvements to let dwelling houses.

Part 14 including Schedules 22 and 23

Establishes exceptions to the prohibitions in the earlier parts of the Actin relation to a
range of conduct, including action required by an enactment; protection of women;
educational appointments; national security; the provision of benefits by charities and
sporting competitions.

Part 15 Repeals or replaces rules of family property law which discriminated
between husbands and wives.

Part 16 including Schedules 24, 25, 26, 27 and 28

Contains a power for a Minister of the Crown to harmonise certain provisions in the Act
with changes required to comply with EU obligations. It contains general provisions on
application to the Crown, subordinate legislation, interpretation, coommencement and
extent.

It also contains amendments to the Civil Partnership Act 2004 to allow civil
partnership registrations to take place on religious premises that are approved for that
purpose.
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Annex 2: Section 149 of the Equality Act 2010

Public sector equality duty 149 Public sector equality duty
(1) - A public authority must, in the exercise of its functions, have due regard to the need to -

(a) eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by
or under this Act;

(b) advance equality of opportunity between persons who share a relevant protected
characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant protected characteristic and
persons who do not share it.

(2) - Aperson who is not a public authority but who exercises public functions must, in the exercise
of those functions, have due regard to the matters mentioned in subsection (1).

(3) - Having due regard to the need to advance equality of opportunity between persons who share
arelevant protected characteristic and persons who do not share it involves having due regard, in
particular, to the need to -

(a) remove or minimise disadvantages suffered by persons who share a relevant protected
characteristic that are connected to that characteristic;

(b) take steps to meet the needs of persons who share a relevant protected characteristic that are
different from the needs of persons who do not share it;

(c) encourage persons who share a relevant protected characteristic to participate in public life or
in any other activity in which participation by such persons is disproportionately low.

(4) - The stepsinvolved in meeting the needs of disabled persons that are different from the needs

of persons who are not disabled include, in particular, steps to take account of disabled persons’
disabilities.
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Annex 3: Draft Statutory Instrument

DRAFT STATUTORY INSTRUMENTS
2010 No. xxx EQUALITY
The Equality Act 2010 (Specific Duties) Regulations 2011

These Regulations are made in exercise of the powers conferred by sections 153(1), 154(2)
and 207(4) of the Equality Act 2010(3).

The Secretary of State has consulted the Commission for Equality and Human Rights in
accordance with sections 153(4) and 154(4) of that Act.

The Secretary of State has consulted the Welsh Ministers in accordance with section 154(3) of
that Act so far as these Regulations apply to cross-border Welsh authorities.

A draft of these Regulations was laid before and approved by a resolution of each House of
Parliament in accordance with section 208(8) of that Act.

The Secretary of State, in exercise of those powers, makes the following Regulations:

Citation, commencement and interpretation

1.—(1) These Regulations may be cited as the Equality Act 2010 (Specific Duties) Regulations
2011.

(2) These Regulations come into force on [***] 2011.

(3) In these Regulations—

“the Act” means the Equality Act 2010; and
“public authority” means a public authority listed in the Schedule to these Regulations.

Equality objectives

2.—(1) Each public authority must prepare and publish one or more objectives it thinks it
should achieve to do any of the things mentioned in paragraphs (a) to (c) of subsection (1) of
section 149 of the Act—

(a) not later than 6th April 2012; and

(b) subsequently at intervals of not greater than four years beginning with the date of last
publication.

(2) An objective published by a public authority in compliance with paragraph (1) must be
specific and measurable.

Publication of information

3.—(1) Each public authority must publish information to demonstrate its compliance with the
duty imposed by section 149(1) of the Act—

(a) not later than 31st December 2011; and

(b) subsequently at intervals of not greater than one year beginning with the date of last
publication.

(@) In complying with paragraph (1) a public authority’s published information must include, in
particular, information relating to persons who share a relevant protected characteristic who
are—

(a) its employees,

(b) other persons affected by its policies and practices.
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(3) Paragraph (2)(a) does not apply to a public authority with fewer than 150 employees.

Publication

4.—(1) Each public authority must publish the information referred to in regulations 2and 3 in
such a manner that the information is accessible to the public.

(2) A public authority may comply with a duty to publish imposed by regulations 2 or 3 by
publishing the information within another published document.
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Annex 4: Schedule 19

SCHEDULE19

Public authorities Part 1
Public authorities: general

Ministers of the Crown and government departments

A Minister of the Crown.

A government department other than the Security Service, the Secret Intelligence Service or
the Government Communications Headquarters.

Armed forces

Any of the armed forces other than any part of the armed forces which is, in accordance with
arequirement of the Secretary of State, assisting the Government Communications
Headquarters.

National Health Service

A Strategic Health Authority established under section 13 of the National Health Service Act
2006, or continued in existence by virtue of that section.

A Primary Care Trust established under section 18 of that Act, or continued in existence by
virtue of that section.

An NHS trust established under section 25 of that Act.

A Special Health Authority established under section 28 of that Act other than NHS Blood and
Transplant and the NHS Business Services Authority.

An NHS foundation trust within the meaning given by section 30 of that Act.

Local government

A county council, district council or parish council in England.

A parish meeting constituted under section 13 of the Local Government Act 1972.*

Charter trustees constituted under section 246 of that Act for an area in England.*

The Greater London Authority.

A London borough council.

The Common Council of the City of London in its capacity as a local authority or port health
authority.

The Sub-Treasurer of the Inner Temple or the Under-Treasurer of the Middle Temple, in that
person’s capacity as a local authority.*

The London Development Agency.

The London Fire and Emergency Planning Authority.

Transport for London.

The Council of the Isles of Scilly.

The Broads Authority established by section 1 of the Norfolk and Suffolk Broads Act 1988.*
Aregional development agency established by the Regional Development Agencies Act 1998
(other than the London Development Agency).

Afire and rescue authority constituted by a scheme under section 2 of the Fire and Rescue
Services Act 2004, or a scheme to which section 4 of that Act applies, for an area in England.
Aninternal drainage board which is continued in being by virtue of section 1 of the Land
Drainage Act 1991 foran areain England.*

A National Park authority established by an order under section 63 of the Environment Act
1995 for an area in England.

A Passenger Transport Executive for an integrated transport area in England (within the
meaning of Part 2 of the Transport Act 1968).

A port health authority constituted by an order under section 2 of the Public Health (Control
of Disease) Act 1984 for an areain England.*

A waste disposal authority established by virtue of an order under section 10(1) of the Local
Government Act 1985.*
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Ajoint authority established under Part 4 of that Act for an area in England (including, by virtue
of section 77(9) of the Local Transport Act 2008, an Integrated Transport Authority
established under Part 5 of that Act of 2008).*

A body corporate established pursuant to an order under section 67 of the Local Government
Act1985.

A joint committee constituted in accordance with section 102(1) (b) of the Local Government
Act1972 for an area in England.

Ajoint board which is continued in being by virtue of section 263(1) of that Act foran areain
England.*

Other educational bodies

The governing body of an educational establishment maintained by an English local authority
(within the meaning of section 162 of the Education and Inspections Act 2006).

The governing body of an institution in England within the further education sector (within the
meaning of section 91(3) of the Further and Higher Education Act 1992).

The governing body of an institution in England within the higher education sector (within the

meaning of section 91(5) of that Act).

Police

A police authority established under section 3 of the Police Act 1996.

The Metropolitan Police Authority established under section 5B of that Act.
The Common Council of the City of London in its capacity as a police authority.

* Indicates those bodies in Part 1 of Schedule 19 that we do not propose should be subject to
the specific duties.

Bodies that we propose to add to Schedule 19:

Bodies to be added to Part 1 and which will be subject to the specific duties

The Advisory, Conciliation and Arbitration Service (Acas)

The Audit Commission for Local Authorities and the National Health Service in England and
Wales

The Bank of England, in respect of its public functions

The BBC, excluding activities related to the provision of a content service, 1and its
commercial activities

The British Transport Police The Care Quality Commission

Channel 4, excluding activities related to the provision of a content service, and its
commercial activities

The chief constable for the Ministry of Defence Police appointed by the Secretary of State
under section 1(3) of the Ministry of Defence Police Act 1987

A chief constable of a police force maintained under section 2 of the Police Act 1996
The Chief Inspector of the UK Border Agency

The Child Maintenance and Enforcement Commission

The Civil Aviation Authority

The Civil Nuclear Police Authority

The Commission for Equality and Human Rights

The Commissioner of Police for the City of London

The Commissioner of Police of the Metropolis

The Financial Services Authority

The General Council of the Bar in respect of its public functions

The Health and Safety Executive

HM Crown Prosecution Service Inspectorate

HM Inspectorate of Constabulary

HM Inspectorate of Prisons

HM Inspectorate of Probation

The Independent Police Complaints Commission

The Independent Regulator of NHS Foundation Trusts
The Information Commissioner’s Office
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The Law Society in respect of its public functions

The Legal Services Commission

Alocal authority with respect to the pupil referral units it establishes and maintains by virtue
of section 19 of the Education Act 1996

The National Assembly for Wales Commission/Comisiwn Cynulliad Cenedlaethol Cymru
The National Audit Office

The National DNA Database

Natural England

Ofcom

The Office of the Immigration Services Commissioner

The Olympic Delivery Authority

The Parole Board

A probation trust, established under section 5(1) of the Offender Management Act 2007
The proprietor of a City Technology College, City College for Technology or the Arts, oran
Academy

The Scottish Parliamentary Corporate Body

The Serious Organised Crime Agency

S4C, excluding activities related to the provision of a content service, and its commercial
activities

The Standards Board for England

The Tenant Services Authority

The Youth Justice Board for England and Wales

Bodies to be added to Part 4 and which will be subject to the specific duties
The Environment Agency

NHS Blood and Transplant

NHS Patient Safety Agency

Bodies to be added to Schedule 19 but which will not be subject to the specific duties
The Association of Authorised Public Accountants in respect of its public functions

The Association of Certified Chartered Accountants (ACCA) in respect of its public functions
The Association of International Accountants in respect of its public functions

The Chartered Institute of Patent Attorneys in respect of its public functions

The Competition Commission

The Council for Licensed Conveyancers in respect of its public functions

The Insolvency Practitioners Association in respect of its public functions

The Institute of Chartered Accountants in England and Wales in respect of its public functions
The Institute of Legal Executives in respect of its public functions

The Institute of Trade Mark Attorneys in respect of its public functions

The Local Government Ombudsman, excluding their case working functions

The Parliamentary and Health Service Ombudsman, excluding their case working functions

A Port Police Force established under an order made under section 14c of the Harbours Act
1964

A Port Police Force established under section 79 of the Harbours, Docks and Piers Clauses
Act 1847

The Port Police Force established under Part X of the Port of London Act 1968
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