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About the Women'’s Resource Centre

The Women'’s Resource Centre (WRC) is a charity which supports women's
organisations to be more effective and sustainable. We provide training,
information, resources and one-to-one support on a range of organisational
development issues. We also lobby decision makers on behalf of the women'’s
not-for-profit sector forimproved representation and funding.

Our members work in a wide range of fields including health, violence against
women, employment, education, rights and equality, the criminal justice system
and the environment. They deliver services to and campaign on behalf of some of
the most marginalised communities of women.

There are over ten thousand people working or volunteering for our members who
support almost half a million individuals each year.

For more information about this response or the WRC, contact:

Esther Stanford-Xosei Women's Resource Centre

Policy Officer Ground Floor East, 33-41 Dallington Street
Email: esther@wrc.org.uk London EC1V OBB

Tel: 020 7324 3041 www.wrc.org.uk

Introduction

This response was produced to feed into the Assessing the Impact of Multiple
Discrimination provision. This consultation closes on the 5" June 2009.

After years of lobbying by the women’s sector and other pan-equalities groups, this
is the first time the Government has committed to developing a mechanism for
addressing multiple discrimination.

The WRC response is based on both qualitative and quantitative data gleaned from
our member organisations about the prevalence of multiple discrimination. We
also incorporated key points from women’s groups with considerable expertise on
meeting the needs of women affected by multiple discrimination. We have drawn
from good practice on multiple discrimination legislation, policy and practice in
other parts of the world.



Over-Arching Comments

WRC welcomes the opportunity to respond to this long-awaited commitment by
the Government Equalities Office to introduce a provision on multiple
discrimination We were disappointed that the Bill, as drafted, does not include
protection against multiple discrimination.

Nevertheless, we do recognise that this discussion paper represents a starting
point for developing a truly pioneering approach. However, we believe much more
work needs to be done to ensure the proposed multiple discrimination provision,
when adopted, is implemented effectively and to ensure the right to equality and
non-discrimination for all especially members of those groups who are most
vulnerable to discrimination in our society.

In this regard, that WRC advocates that the Government amends the Bill to allow
for multiple discrimination claims. We recognise that this will not be a practical
reality until at least April 2011.

Whilst, approving of this recognition, WRC is disappointed that the Government is
proposing that:
e multiple discrimination claims should only be able to be brought in relation
to a combination of two, and not more, of the “protected characteristics”;
e onlydirect multiple discrimination should be outlawed;
e the proposed multiple discrimination provision will not cover indirect
discrimination, harassment or victimisation.

We agree with the submission from the Equal Rights Trust that the Equality Bill
must prohibit discrimination which is based on more than one protected ground.

We strongly disagree with framing the provision in terms of prohibited
discrimination on the grounds of individually protected “characteristics” since in
our view this veers uncomfortably close to biological determinism. The way in
which the multiple discrimination is introduced in the discussion document, by
concentrating on the particular “characteristics “of groups, (rather than analysing
the social and political contexts in which multiple discrimination occurs), isin
danger of reinforcing the ‘problem’ as being located with the individual and the
characteristics she or he may (or may not) possess. Audre Lourde (1997) notes



thatitis the social significance attached to these differences rather than the
differences themselves which forms the basis of exclusion and separation.’

Instead, we propose that discrimination law should recognise the social context of
discrimination, for it is within this context that access to equality on the basis of
personal identity should be protected. In this way, inclusion of identity into the
consideration of social context means that the equality analysis should take
account of factors that are both externa/and internal to the rights claimant. This
would include the need to take account of systematic, institutional and structural
aiscriminationagainst particular groups, such as women which maintain and
perpetuate unequal power relations?.

WRC therefore advocate the need for a contextualised approach to addressing
the multiple forms of discrimination against individuals. A contextualised
approach places less emphasis on characteristics of the individual and more on
society’s response to the person. It also takes into account the social and
historical context of the disadvantage (versus historical privilege) experienced by
the group the person is a part of. We believe that this broader social focus on the
causes and consequences of discrimination will enable more effective and
appropriate solutions to achieving equality to be identified. A contextual approach
also requires examining the discriminatory stereotypes; the purpose of the
legislation, regulation or policy; the nature of and / or situation of the individual at
issue, and the social, political and legal history of the person’s treatment in society.

! Taken from Dangerous Liaisons: Gender, Nation, and Postcolonial Perspectives by Anne
McClintock, Aamir Mufti, Ella Shohat, Social Text Collective Edition, published by University of
Minnesota Press, 1997, p374.
2 against women is the process of social, cultural and institutional practices
that maintain and perpetuate the imbalance of power in gender relations. These practices are usually
based upon strong social and cultural ideas of what it means to be male or female, and are often hidden
or accepted as natural.

is the collective failure of an organisation to provide an appropriate and
professional service to people because of their gender. It can be seen or detected in processes, attitudes
and behaviour which amount to discrimination through unwitting prejudice, ignorance, thoughtlessness
and sexist stereotyping which disadvantage.

Structural discrimination refers to social, economic or cultural background
conditions that place a particular group in a position of disadvantage relative to other groups in society.
These background conditions are created historically through past discrimination, which in turn, has
become entrenched in institutions. Structural intersectional discrimination occurs where policies
intersect with underlying structures of inequality to create a compounded or multiplicative burden for
particularly vulnerable women. Gender discrimination may occur within a setting in which some
women are made more vulnerable because of their race and/or class backgrounds. In other
circumstances, a particular policy, practice or individual act driven by race, ethnic, xenophobic, socio-
economic, ageist, disablist, heterosexist or some other form of bias may operate in the context of a
gendered structure and affect women (and sometimes men) in a unique way.



We also take the view that a conception of multiple discrimination should depend
/esson a comparison of the treatment that may be discriminatory, and moreon
the effect of the treatment on the claimant. This would ensure that their particular
experience of discrimination can be both acknowledged and remedied by law. In
this regard, we are somewhat concerned that that prohibition of multiple
discrimination is not provided within Part Two, Chapter Two, clauses 13 - 25° of the
Equality Bill as it is drafted. We agree that in order to put in place robust and
modern law to combat discrimination and promote equality it is necessary to
protect against multiple discrimination throughout clauses 13 - 25.

We are aware of the developments currently taking place within the European
Union which suggest that multiple discrimination obligations will be placed on
member states through the adoption of proposals for a Council Directive
implementing the principle of equal treatment between persons irrespective of
religion or belief, disability, age or sexual orientation®. We believe that the closed
list of “characteristics” covered under clause four of the Bill, (which are replicated
in the proposed multiple discrimination provision), does not address the severity
or indeed complexity of discrimination as experienced across Britain today.

Whilst we recognise that men also experience multiple discrimination, the reality is
that discrimination against women is still hugely prevalent in society and can be
seen in terms of the increasing levels of violence against women, the lack of justice
for those who experience violence, treatment of women offenders, the gender
pay gap, low representation in the political sphere, occupational segregation and
soon.Inthisregard, we further suggest that an analysis of the persistent,
institutionalised and systemic power (which takes into consideration the use of,
access to and allocation of power and access to educational, economic, and
political resources, services and opportunities which still substantially privileges
men), also be recognised.

WRC believe the proposal to prohibit multiple discrimination on the grounds of
direct discrimination onlyis too limited. Hence, we are concerned that the
proposal as outlined makes a distinction between direct and indirect
discrimination. We concur with the Equal Rights Trust that enabling multiple
discrimination claims to be made in relation to direct discrimination only will
diminish the effectiveness of the legal protection which clauses 13 - 25 of the
Equality Bill seek to secure. The provision as it stands will therefore fail to provide

* This includes; exclusion of pregnancy/maternity; marriage and civil partnerships; claims relating to
discrimination arising from disability and the duty to make reasonable adjustments; as well as equal
pay claims from multiple discrimination claims.

* See, report on the proposal for a Council directive on implementing the principle of equal treatment
between persons irrespective of religion or belief, disability, age or sexual orientation
(COM(2008)0426 - C6-0291/2008 - 2008/0140(CNS).



equal protection in law to many, but of particular concern to us as an organisation,
specifically women who are subjected to multiple forms of discrimination.

For example, in the case of recognition that unequal treatment of part-time
workers could constitute indirect sex discrimination due tits disproportionate
impact on women. However, studies show, Black women are more likely than
White women to work full time. Thus a generic provision benefitting women may
not impact substantially on the lives of Black and other racialised® women".
Similarly, evidence from the Equal Opportunities Commission’s (EOC) general
formal investigation into Black and Minoritised® Ethnic (BME) women's
experiences of employment shows that many such women believe they are more
vulnerable to sex discrimination than White women’.

> is the process by which groups, communities and peoples come to be designated as

different, and on that basis are subjected to different and often unequal treatment illuminating the fact
that race is socially constructed. It is linked to a growing discussion of "Whiteness' as a culture and an
ethnicity. In British society, where being White is the 'norm', terms such as Black Asian & Minority
Ethnic (BAME), Culturally and Linguistically Diverse, Non-English Speaking Background, and Ethnic
Minority, are used to refer to women who do not fit this 'norm' consequently ignoring that White
people also have a culture that is different from others in the community. In this sense, the term
'racialised' means that a woman's identity has been shaped by her race or ethnicity, and that her colour,
cultural, linguistic, national and/or religious background has been a dominant component in how the
general community perceives her.

6 unlike minority, emphasises the process of minoritising. We must bear in mind that
groups are not ‘minorities’, rather they become minorities. Therefore, ‘minority is the expression of a
relation not an essence. According to Tettley, Korbla & Puplampu (2006) ‘minoritised’ should be used
in the sense of explaining power relations). Crucially, it brings to the fore scrutiny of the form of the
power relationships between minoritised and groups--to ask: which is dominant, and why?
In Britain precisely through the interaction between imperialist legacies and more recent labour market
needs informing immigration policy agendas, minoritised groups are primarily marginal and
subordinate, both culturally and economically The term does not mean ‘minority’ groups lack agency
and the power to resist. On the contrary, the term relates to the constant practice of placing these
groups in subordinate power relations with the dominant groups primarily through the distribution (or
lack of thereof) of valued, assets, goods and services, (in The African Diaspora in Canada: Negotiating

Identity & Belonging, published by University of Calgary Press).

7 See p.4-5 of the ‘Moving On Up: The Way Forward’ interim report of the EOC’s Investigation into
Bangladeshi, Pakistani and Black Caribbean Women:
http://www.eoc.org.uk/PDF/Movingonup_summary BMEGFI%?20ecarly_findings.pdf; and p.14 of the
‘Pakistani, Bangladeshi and Black Caribbean Women Employment Survey’: The survey found that
Bangladeshi, Pakistani and African Caribbean women under 35 in employment were two-three times
more likely than White women to be asked questions at a job interview about their plans for marriage
or children as stereotypes prevail that Asian women will not be interested in a career once they get
married.

http://www.eoc.org.uk/PDF/bme_gfi women _employment_survey.pdf

This investigation, along with other recent research suggests that Black & Minoritised Ethnic women
are discriminated against on a combination of grounds, namely sex and/or race and/or religion.

See p.22 of the Royal College of Nursing’s (2005) survey of Black and Minoritised Ethnic and
internationally recruited nurses, which showed higher levels of bullying and harassment of ethnic
minority nurses: http://www.rcn.org.uk/publications/pdf/bme_int survey.pdf




There is also growing recognition that the failure to address the various
"differences" that characterise the problems of different groups of women can
obscure or deny human rights protection due to all women. While it is true that all
women are in some way subject to gender-discrimination, it is also true that other
factors relating to women's social identities such as class, caste, race, colour,
ethnicity, religion, national origin and sexual orientation are "differences that make
a difference" in the ways in which various groups of women experience
discrimination and violations of their right to equality. These factors can therefore
create problems and increase vulnerabilities that are unique to particular groups
of women or that disproportionately affect some women relative to others.

Whilst being a laudable effort, the proposals as outlined lack the conceptual clarity
required to ensure that adequate safeguarding of the right to equality and
freedom from discrimination will be provided to those persons who experience
multiple forms of discrimination. Rather than this being the prevailing thrust
contained within the proposal, there appears to be a disproportionate concern
with the considerations for businesses and employers in being made to comply
with the statutory rights and duties contained with a multiple discrimination
provision.

One of the areas where there could be greater clarity is in the definition of ‘multiple
discrimination’ and more specifically the use of the term ‘multiple intersectional
discrimination’. We believe this term is confusing conceptually and would
therefore recommend that the term ‘intersectional discrimination’ be used as this
relates most closely to the aims of the proposed provision. Although widely
considered to be an aspect of multiple discrimination,it can be surmised that
intersectional discrimination speaks more to the type of discrimination which the
proposed multiple discrimination provision is designed to prohibit. Whilst we
recognise that the term multiple discrimination is increasingly being used in a
European context, we believe intersectional discrimination is a conceptually
clearer term.

Regarding process, WRC believes that far too many of the questions asked focus
on potential employment and labour discrimination claims rather than more
substantive issues. We do not feel that sufficient opportunity or focus has been
provided to explore he implications of those experiencing multiple discrimination
in other parts of social life such as housing, healthcare, education, social

The results of the EOC’s general formal investigation into pregnancy discrimination also showed more
ethnic minority women experiencing discrimination than White women. See p. 18-19 of the ‘Greater

Expectations’ final report: http://www.eoc.org.uk/PDF/pregnancy_gfi final report.pdf



protection and access to goods and services. Many of the proposals appear to be
more concerned with reducing ‘unnecessary administrative burdens’ on public
authorities and the private sector. For these reasons, we wish to highlight a few
critical issues before we proceed to answer the questions which are most relevant
to our work as an organisation.

Key Arguments

In short, we do not feel that the provisions as currently articulated go far enough in
providing protection from or a remedy for intersectional multiple discrimination,
of which there is “currently no remedy”. This leaves such persons who experience
multiple forms of discrimination vulnerable to further discrimination. In this
regard, we agree that the law should recognise the complexity, lived experience
and multidimensional realities of peoples’ lives by way of an explicit provision to
outlaw multiple or intersectional direct and indirect discrimination and/or
harassment.

As currently conceptualised however, we are not convinced that the Equality Bill
has a firm foundational framework necessary for complying with the ambiguous
claim that the Bill... “ Will strengthen and streamline discrimination law to help us to
achieve a more equal society in which people are treated fairly and can fulfil their
potential, regardless of their protected characteristics"® For althou ghthe
discussion document specifically relates to the proposal for a multiple
discrimination provision, we are unsure that the Equality Billadequately setsout a
clear ‘Statement of Purpose’. through which we can effectively contextualise and
analyse claims of multiple discrimination. We feel that such a ‘Statement of
Purpose’ should highlight that the Bill is not only concerned with eliminating
unlawful discrimination, but also enhancing dignity, participation and achieving
‘substantive’ as well as formal equality for all members of society®. This could also

¥ Discussion document Assessing the Impact of a Multiple Discrimination Provision, pS.

® The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
promotes the substantive model of equality. The substantive approach recognises that in order to
redistribute benefits equally between women and men, approaches to promoting women’s rights must
transform the unequal power relations between women and men in the process.

i) It requires states to ensure equality of results between men and women. First, a
substantive equality approach requires not only equality of opportunity but also equality
of results to address the embedded nature of discrimination. States must secure equality of
opportunity by removing obstacles to women’s opportunity to access these goods through
“a framework of laws and policies supported by institutions and mechanisms for their
operation”. In its focus on equality of results, substantive equality differs from formal
equality by entitling women to outcomes and social goods, such as employment or
educational possibilities, on an equal basis with men. Thus, substantive equality addresses
the equal enjoyment of rights both qualitatively and quantitatively;



include making references to bringing this about through positive action where
and when necessary. In the absence of such a ‘purpose clause’, we believe there
would be poorer public understanding of the ethical framework which underpins
the law’s attempt to extend legal protection to categories of persons experiencing
discrimination that are not adequately protected under existing British law.

Failure to Identify or Address Institutional, Systematicor
Structural Discrimination

We are concerned that the Equality Bill fails to adequately identify and set out
proposals for addressing how British discrimination law can address institutional,
systematic and structural discrimination. Despite ample evidence of the
disadvantage and multiple forms of discrimination women face in all areas, from
poverty to political representation, and violence to mental health services,
systematic discrimination against women is not widely understood in the UK. This
needs to be addressed if the Equality Bill is to realise the declared outcome of “a
society where there is opportunity for all and responsibility from all, regardless of
age, disability, gender, race, religion or belief or sexual orientation, as well as
background”.

Of note here, is the pervasive forms of structural Intersectional discrimination
which disproportionately impact on women. For example, there is evidence to
suggest that policing policies and practices may discriminate against racialised
communities. Although, the ballooning size of the prison population has been
increasingly prominent in the media and in soci-political debate, the role of drug
enforcement is rarely acknowledged. In fact, a significant proportion of inmates
are seeing out sentences for drug offences (under the Misuse of Drugs Act and
related drug legislation) and an even greater proportion for a range of secondary
arug relatedoffences (more accurately prohibition related offences). This is
despite the Black community having a per-capita level of drug use lower than
White people'®. Whilst a concern for all racilaised communities, this
disproportionately impacts on women from these communities.

ii) It acknowledges that states may need to treat men and women differently for this
purpose. Second, substantive equality also recognises that it may be necessary to treat
men and women differently in order to achieve equality of results;

iii) It recognises the need for enabling conditions to achieve this (including services,
structural policies, and institutional mechanisms to overcome discrimination).

' Home Office RDS (2003) - The Prison Population in 2001 : Statistical Review



According to notable criminologist Ruth Chigwada Bailey:

“There are 2.3 million Black, Asian and Minority Women (BAME) in the UK, making
up just under 4% of the total population of the UK. In 2002 BAME women made up
less than 8% of the total female population of the UK but accounted for close to
31% of fermnale prisoners. Black women are over-represented in prison. Black
female prisoners make 26.4% of female prisoners while black males account for
24% of male prisoners. Black British women in prison make 11.6% compared to only
2% of all British women. British Asian women prisoners make 4% of the female
prison population. There is a high number of forejgn national prisoners and at
present 1in5women in prison are forejgn nationals. Forejgn national prisoners
come from 168 countries (Jamaica, the Irish Republic, Nigeria, Pakistan, Turkey

and India). A quarter is Jamaicans by far the largest group”.”

Chigwada Bailey maintains that women in such communities may be drawn into
criminal activities as a consequence of their relationships with men. For example,
some women may be coerced into non-violent crime in support of the criminal
activity of their partners. But courts frequently fail to recognise this coercion as a
mitigating factor in criminal trials and sentencing, and may determine that this
form of criminal activity, particularly if it involves women, is deserving of a tougher
response. Whilst their male counterparts may be much more involved in
criminality and may also have access to information allowing them to negotiate for
lower sentences, racialised women may be given harsher sentences. Racialised
women in prison also have less access to services than incarcerated racialised
men. There are instances where these women also experience forms of gender
discrimination in prison ranging from over-policing to sexual abuse. From this and
other examples, it can be inferred that these patterns of criminalisation reflect
structural discrimination in that the racialised targeting of racially marginalised
communities constitutes a dynamic which intersects with the gendered
relationship of women to men.

WRC suggest that one way to address these patterns of inequality would is to
apply a cross-cutting Gender Impact Analysis to all aspects of equalities. We
consider that a Gender Impact Analyses should be an important part of the
process when relevant statutory authorities and Government departments
determine their priorities for action. We also call for an explicit inclusion of a
gender impact assessment of resource allocation, that is, a gender budget analysis
to ensure that policies which could help promote gender equality are backed up
by adequate resources, and those which do not promote equality are exposed.

' Chigwada-Bailey, R. (2003, Second Edition) Black Women's Experiences of Criminal Justice:
Discourse on Disadvantage. Winchester: Waterside Press.



We feel this would go some way towards providing a clear analysis and explanation
of systematic discrimination against women, including the multiple forms of
discrimination they face. This includes: rape, low rape conviction rates, other
forms of violence against women, the gender pay gap,munder—representation of
women in positions of power and poverty (particularly for Black, Asian and other
Minoritised Ethnic and/or working class women'.

However, we caution against an assumption of homogeneity in the analysis of
structural disadvantage and rather advocate for an /ntersectional Gendered
Analysis* which takes account of the structural causes and consequences of the
interrelated forms of discrimination facing African, African Caribbean, Asian,
Gypsy, Traveller and other racialised women. Although intersectional
discrimination affects all people, there is substantial evidence to suggest that
persons living at the intersection of gender as well as racialised identity are more
likely to experience intersectional discrimination. It is well recognised that,
racialised women are groups of women who are particularly vulnerable to
multiple forms of discrimination.”® In the 2001 Annual Report of the then
Commission for Racial Equality (CRE), figures show that 70% of formal complaints
were from women and the largest number were from women of African Caribbean

heritage.

One vital point to note here is that the pre-existing statutory frameworks which
have been streamlined into the Sex Discrimination Act (SDA), the Race Relations
Amendments Act (RRAA), and the Disability Discrimination Act (DDA) are unable
to conceive of a claim which is not merely additive but alleges intersectional
discrimination as a result of a combination more than one social “characteristic”.
Forinstance, in many sexual discrimination and harassment cases. Stereotypes
arising from particular combinations of race/ ethnicity and gender are often the
source of discriminatory treatment. Furthermore, sexual harassment cases tend
to proceed on the basis that the race, ethnicity or ancestry of the alleged harasser

12 For example, the EOC (see note 3) has found that the average hourly pay gap for minority
women (13 per cent) is almost three times as high as the average hourly pay gap for minority men
(five per cent) and that Pakistani women have the highest pay gap among women at 28 per cent,
compared with the pay gap among White British women of 17 per cent.

" Women's Resource Centre (2006) Response to Equal Opportunities Commission Consultation
Gender Equality Duty Draft Code of Practice, London.

" Intersectional analysis refers to an analytical approach which recognises multiple dimensions in the
structuring and experience of oppression, and sees these dimensions as forming complex intersections
of systemic conditions which can be contextually specific (that is, their particular intersections may
vary by time, place and circumstance).

'3 Tackling Multiple Discrimination, Practices, Policies and Laws, European Commission, 2007, p36,
Similarly the OECD in 2008 pointed to women and minorities in particular in the context of labour
market discrimination; see Labour Market Discrimination Still a Big Problem in Organisation for
Economic Co-operation and Development Countries, see http://www.oecd.org.
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and the complainant are not relevant. However, there may be stereotypes about
the sexuality of women based on their race, ethnicity, nationality or place of origin.
Whereas, in a single ground focused approach, the strategic decision as to where
to place the ‘evidentiary focus’ of such a claim is often based on which grounds are
more ‘palatable’.

Multiple Discrimination Clause

WRC take the view that as currently encapsulated, the multiple discrimination
clause may not comply with existing European law in relation to protection from
multiple discrimination. For example, in the case of the 2006 Directive of the
European Parliament'® on the implementation of the principle of equal
opportunities and equal treatment for men and women in matters of employment
and occupation. This directive does not permit the non application of the
provisions outlawing direct and indirect discrimination, whereas we note that the
proposed multiple discrimination provision outlined will seek to limit multiple
discrimination claims to cases of direct discrimination only. In thisregard, we
recommend that the proposed non-applicability clauses be removed.

Furthermore, we strongly believe to not allow for aremedy for indirect
intersectional discrimination willamount to discrimination in itself. The right to
non-discrimination and equality before the law, including equal protection of the
law, constitutes a universal human right recognised by various international,
regional and domestic legal sources. CEDAW clearly says that states must
respect, protect and fulfill women’s human rights. Article | stipulates:

“For the purposes of the present Convention, the term ‘discrimination 3gainst
women’shall mean any distinction, exclusion or restriction made on the basis of
sex which has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field'. This includes indirect
discrimination.

The Purpose of Anti-Discrimination Law

One of the lessons from the existing European Union (EU) anti-discrimination
legislation is that simply prohibiting discrimination is not sufficient, by itself, to
guarantee full equality in practice. According to the Equal Rights Group (2008)"
" The right to equality is the right of all human beings to be equal in djgnity, to be

' The Directive has been fully in effect from 15" August 2008.
" In Part One, Article One of Declarations of Principles of Equality.
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treated with respect and consideration and to participate on an equal basis with
others in any arena of economic, social, political, cultural or civil life”. They go on to
state..” Equal treatment, as an aspect of equality, is not equivalent to identical
treatment. To realise full and effective equality it is necessary to treat people
differently according to their different circumstances, to assert their worth and to
enhance their capabilities to participate in society as equals... To be effective the
right to equality requires positive action”.

In our view, asserting individuals “equal worth” can best be guaranteed by ensuring
that the law adequately responds to their unique and specific experiences of
discrimination. We do not feel this can happen if it appears as though an unfair
balancing act is being played between protecting the legitimate rights of those
discriminated against on multiple grounds vis-a-viz safeguarding what appears to
be the commercial interests of businesses and employers. As employers
ourselves, we do recognise the complexity that may result from such a provision,
however, being a membership based organisation which is in touch with the reality
of women'’s lives as actually lived and advocates for the sector on that basis. We
feel the basis for inclusion of such a provision should primarily be motivated by the
human rights duties and obligations to ensure non-discrimination and provide a
remedy to categories of persons who have previously been left without effective
legal protection.

However, we suspect that the language of not wanting to place “undue burdens on
businesses” does not reflect the correct premise on which to forge an equitable
way forward. Whilst, recognising the potential challenges of implementing a
multiple discrimination provision, we are slightly worried that this attempt to
carefully balance the interests of the ‘rights holders’ as well as the ‘duty holders’
will result in those with the least bargaining power, (normally the person
experiencing multiple discrimination), not being afforded equal protection under
the law. Recognising women’s multiple levels of marginalisation, we anticipate that
this lack of protection will further entrench women’s inequality.

Differences that Make a Difference

Whilst WRC absolutely advocates for and defends the provisions within the
Equality Bill designed to tackle women'’s inequality as a group, we do not, (as we
believe these proposals do), assume a commonality of women’s experience of
multiple discrimination. We do also recognise that the provisions may not resultin
substantive equality for all women. There is growing recognition that the failure to
address the various "differences" that characterise the marginalisation of
different groups of women can obscure or deny human rights protection due to all
women. We know that women are not a homogenous group in Britain and are

12



acutely aware that particular groups of women, for example: older women; lesbian
and bi-sexual women; women with disabilities; migrant women; women travellers
and Gypsies; women with dependents; women from lower socio-economic
groups; trans women and women from some faith communities may suffer from
specific forms of discrimination based on their specific identity.

While it is true that all women are in some way subject to gender based
discrimination, itis also true that other factors relating to women's social identities
such as class, caste, race, colour, ethnicity, religion or belief, sexual orientation,
national origin are "differences that make a difference" in the ways in which various
groups of women experience discrimination. These factors can create problems
and vulnerabilities that are unique to particular groups of women or that
disproportionately affect some women relative to others.

We further recognise that the adverse treatment of women from Black, Asian and
other minoritised communities may be a qualitatively different experience than
that experienced by White women. We acknowledge that for many women, the
conceptualisation of race and gender as separate and discreet entities is
problematic and does not adequately reflect their lived experience. We believe in
the absence of explicit recognition of the practical implications of this reality,
there maybe a misguided tendency to still use the phrase ‘sexism and racism’ to
describe Black and other racialised women'’s experiences. Sudbury (1998)"®
argues that this phrase suggests that Black women experience the same racism as
Black men plus the same sexism as White women.

She and other scholars elaborating on the intersection of race, class and gender
have convincingly demonstrated that Black, Asian and other minoritised women’s
experiences of racism are not the same as Black, Asian and other minoritised
ethnic men, for they are “uniquely gendered”. Citing the example of Asian women
being subjected to virginity tests by immigrations officials in London in the 1970'’s
and1980'’s, Sudbury explains, was part of their “racialised objectification and
abuse”. In addition, sexualised propaganda targeted at racialised women may also
contribute to their political subordination, particularly in contexts relating to
immigration, reproductive policies and social welfare. Justifications for policies
and actions that compromise the reproductive rights of poor and minority women
such as sterilisation, forced birth control policies, and the imposition of economic
penalties and other disincentives for childbearing are sometimes premised on
stereotypical images of impoverished and racialised women as sexually
undisciplined.

'8 Sudbury, J. Other Kinds of Dreams: Black Women’s Organisations and the Politics of
Transformation, (1998) published by Routledege, p38.
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Similarly, rape, sexual abuse and commodification of their reproductive functions
were integral to African and African Caribbean women'’s oppression under slavery,
colonisation and neo-colonisation and continue to shape modern day
representations thereby increasing their vulnerability to particular racialised forms
of sexual violence. She surmises that rather than describing these experiences as
examples of racism and/or sexism, (as if one can analyse separately which aspects
areracist and which are sexist), it is more accurate to describe the above acts as
genderedrac/sm’g. In other instances where, for example, stereotypes about
Asian women's cultural confinement to the home are used by White or Black men
tojustify their exploitation in states that in poorly paid piecework in the garment

industry, she suggests one might more appropriately refer to this as racialised
sexisnr’.

One way forward proposed by Prof Dagmar Schiek?'is for European equality law to
acknowledge disadvantaged classes such as “Black women” or “disabled persons
from an ethnic minority”, without assuming that there are any stable boundaries to
one “class”. Rather, there are experiences of disadvantage in specific areas,
whereas each person might share experiences of disadvantage with different
classes of persons as well. For example, a Black woman may also share the
experience of being discriminated as a disabled lesbian, and in addition be
discriminated by an alleged “minority community” on grounds of her sexual
orientation. She goes on to argue that equality law needs to be flexible enough to
“recognise intersectional discrimination of certain classes of persons without
assuming that these persons necessarily build a ‘community” or “constituency”
with shared bounds’. She goes on to elaborate that this may include a
consideration of the disparate impact of ‘secular’ criminalisation of dress codes
upon women? categorised as members of a minoritised ethnic group on grounds

' The problems of Euro-American anti-discrimination law with recognising discrimination against
Black and other racialised women appear to stem from a narrow reading of the single prohibitions of
discrimination as addressing just one form of discrimination. For example, a US court did not accept
Black women as a special protected group, and their claim of disparate impact discrimination failed for
this reason (Moores v Hughes Helicopter Inc, 708 F.2d 475, 480 (9™ Cir 1983). Also, a British court
failed to acknowledge multiple discrimination against a Black woman in excluding her from the
procedure for applying as special supervisor to the Lord Chancellor (CA/2001/0294, 2001 IRLR 116).
In addition, some of the leading cases of indirect gender discrimination, referring to discrimination
based on women taking main responsibility for raising children and retreating to part time work as a
response, have been singled out as mirroring the experiences of White women only.

 Ibid, [p39].

2! Carl von Ossietzky University of Oldenburg, Jean Monnet Professor of European Economic Law,
http://www.e-quality.nl/assets/equality/dossiers/EU%20Gender%20Equality/Paper%20Dagmar.doc.

*2 Such as in the case of the banning of headscarves worn by Muslim women. For example, in 2004 the
French government passed a law banning the wearing of Islamic headscarves in schools. In 2008, the
findings, in a British poll carried out by YouGov and commissioned by Teachers, found that 46%
percent of primary and secondary school teachers sampled suggested that allowing pupils to wear
religious symbols went against British values. The same poll also found that 70% of teachers agreed
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of their professed religion without implying, that all these women conform with a
dress code condemned by the majority population for the same reasons.

Violence Against Women

Incidents of racially motivated sexual abuses, including rape and other crimes, are
sometimes preceded by another manifestation of intersectional targeted
oppression: the propagation of explicitly raced and gendered propaganda
directed against racialised women, which frequently seeks to justify violence
against women.

For example, domestic violence is often perceived solely as a gender issue.
However, for some racialised women, the right to live free from violence may be
compromised by other restrictions on their autonomy which compound their
marginalised status. State policies may exacerbate the victimisation of racialised
women subjected to domestic violence, leaving them with no effective redress
and denying them access to justice or equitable participation in decision-making
within society. Survivors may face language barriers or cultural insensitivity in
service provision. In Britain, the right of racialised women to State protection from
domestic violence is compromised by their immigration status®. This amounts to
multiple discrimination/intersectional discrimination on the basis of gender, race,
class, and/or sexual orientation. And therefore violates their right to be live free
from discrimination and violence or the fear of violence.

The ‘No Recourse to Public Funds’ campaign led by Southall Black Sisters®* brings
together key women's organisations to highlight the devastating impact of 'no
recourse to public funds' on the lives of minoritised women without secure
immigration status and who are subject to domestic violence in the context of the
marriage, employment and trafficking. The 'no recourse' requirement bars anyone
entering the UK on the basis of marriage from relying on public housing or benefits
until their immigration position is regularised. This forces women into positions of
economic dependency on the settled spouse or partner. Women subject to the

that the promotion of British values was part of a teacher's role. Andrew Bethell, Chief Executive of
Teachers TV, is reported to have said that the results marked a "shift away from multiculturalism” in
the post 7/7 Britain, quoted in the Daily Telegraph, 02/10/08.

23 Although in 2002, following immense pressure, the British Government introduced the 'domestic
violence rule' in immigration law, which states that if a person married or living with a settled partner
can provide specific evidence to demonstrate that she/he is a victim of domestic violence and meet
other conditions, she/he can remain in the UK indefinitely. But, for a significant number of women, the
existence of the 'no recourse to public funds' requirement in immigration and welfare law prevents
them from making use of the domestic violence rule.

** Supporting organisations include: Amnesty International UK; Greater London Domestic Violence
Project; Imkaan; Kalayaan; Newham Asian Women’s Project; Poppy Project (Eaves Housing for
Women); Refuge; Soroptimist International (Rugby); Southall Black Sisters; Women’s Aid (England);
and the Women’s Resource Centre.
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no recourse rule cannot access any form of emergency accommodation,
including refuges, as they are not able to claim housing benefit, income support
and other state benefits. The result is that they are faced with stark choices: leave
and face destitution or stay and risk their lives.

Pragna Patel (2000)® elaborates on how Black women are subject to oppressive
policing practices and multiple forms of discrimination. She cites the example of
when Black, Asian and other racialised women report domestic or racial violence,
they sometimes ends up being criminalised instead. Women who report incidents
of domestic violence are themselves subject to incarceration or questioning and
investigation as to theirimmigration status. In other situations Black and Asian
women are deterred from reporting instances of violence and abuse in their
communities because they carry the burden of not exposing the community to
'overpolicing' or extreme state measures'. She cites cases where Black men are
arrested for domestic violence and subsequently deported where they do not
have a settled immigration status or dying in police custody. So, this puts the
women underimmense pressure not to expose the wider commmunity to further
institutional racism, yet also increases their vulnerability since, they often feel
unable to seek redress for abuses that take place against them as women within
their communities.

She goes on to add however, that at the same time as these women are 'over-
policed,' their experiences of domestic violence are often 'under-policed' citing
the experience of South Asian women in particular, she shows that police failure to
criminalise domestic violence is more marked. This is largely due to assumptions
about their different cultural backgrounds. These purported differences of culture
and religion are often cited as excuses by the police for their non-interference
resulting in patriarchal power within South Asian communities, being reinforced
and going unchecked.

In addition, research shows that other aspects of state policy and practice which
enter into the material well-being of survivors of domestic violence, for example,
housing, levels of state benefits, and child-care also pose significant obstacles to
minoritised women leaving violent relationships. Whilst women from
majority/dominant groups also face many of these barriers, Burman & Chantler

> Taken from the presentation, Notes on Gender and Racial Discrimination: An Urgent Need to
Integrate an Intersectional Perspective to the Examination and Development of Policies, Strategies and
Remedies for Gender and Racial Equality. Pragna Patel served as Rapporteur for the Gender and
Racial Discrimination Report of the Expert Group Meeting 21-24 November 2000 Zagreb, Croatia.
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(2005) in a study on service responses to women of African, African-Caribbean,
Irish, Jewish and South Asian backgrounds facing domestic violence, * illustrate
how the racialised dimensions of such policies heighten their exclusionary effects
on specific groups of women. They conclude that given this reality, legal and
psychological strategies need to address the complexity of how public, state and
institutional practices intersect with racism, class and gender oppression in order
to develop more sensitive and accessible ways of supporting minoritised women
and children living with domestic violence.

An Additive or Intersectional Approach to Multiple Discrimination?

The discussion document purports to be concerned with intersectional
discrimination, yet there does not appear to be a clear analysis as to what this
means and how it can be applied to data collection, interpretation and monitoring.
In not identifying a distinction between additive and intersectional discrimination,
in some instances, the discrimination suffered may be qualitatively worse (double
or triple burden, or qualitatively different i.e. a unique experience of multiplicative
rather than additive adverse treatment. Although the stated intention is to provide
aremedy for those who experience “intersectional multiple discrimination”, we
believe some of the analysis conflates various aspects of the three following types
of multiple discrimination:

According to our understanding, multiple discrimination, in its narrower sense,
describes a situation in which discrimination occurs on the basis of two or more
grounds operating separately. For example, a woman with a physical disability may
be discriminated against on the basis of her gender in access to highly skilled work
and on the basis of her disability in a situation where public office buildings are not
wheelchair accessible. In this case, multiple discrimination describes the
cumulative or additive impact of distinct and separate experiences of
discrimination.

In contrast, compound discrimination describes a situation in which
discrimination occurs on the basis of two or more grounds at the same time and
where one ground multiplies or intensifies in the same instance the discrimination
experienced on another ground. For example, in a segregated labour market where
migrants are disproportionately represented in low-pay, low-status jobs and
where women suffer a gender-specific pay-gap, migrant women are likely to both

26 Burman, Erica & Chantler, Khatidja (2005) ‘Domestic Violence and Minoritisation: Legal and
Policy Barriers facing Minoritised Women Leaving Violent Relationships’ published in the
International Journal of Law and Psychiatry, Volume 28, Issue 1, January-February 2005, Pages 59-74.

17



experience under-employment, being relegated to lower status jobs than the
majority population, andto receive lower pay than their male counterparts for
such work due to the gender pay gap.

Lastly, intersectional discrimination describes a situation where several grounds
operate simultaneously and interact in an inseparable and indivisable manner?’.
This has the effect of producing distinct and specific forms of discrimination.
Intersectional discrimination multiplies and amplifies the obstacles women face,
thus leaving them in a situation of further disadvantage. The intersection of gender
discrimination with other forms of discrimination, similarly has a multiplicative
effect. Women from racialised and other minoritised ethnic commmunities are
often subjected to specific types of prejudice and stereotyping and face specific
types of discrimination, not experienced by minoritised men or majoritised
women in general. For us, the notion of intersectional discrimination is best
understood by way of a metaphor relating to a traffic intersection. The metaphor
was developed by Professor Kimberle Crenshaw and goes as follows:

'In this metaphor, race, gender, class and other forms of discrimination or
subordination are the roads that structure the social, economic or political terrain.
It is through these thoroughtares that dynamics of disempowerment travel. These
thoroughtares are sometimes framed as distinctive and mutually exclusive
avenues of power.' But these thoroughtares often overlap and cross each other,
creating complex intersections at which two, three or four of these avenues meet.
Marginalised groups of wormen are located at these intersections by virtue of their
specific identities and must negotiate the 'traffic' that flows through these
Intersections to avoid injury and to obtain resources for the normal activities of
life. This can be dangerous when the traffic flows simultaneously from many
directions. Injuries are sometimes created when the impact from one direction
throws victims into the path of oncoming traffic, while on other occasions, injuries
occur from simultaneous collisions. These are the contexts in which intersectional
injuries occur - when multiple disadvantages or collisions interact to create a
distinct and compound dimension of disempowerment.

Human Rights Policy & Legislative Frameworks
We are also deeply concerned that the Assessing a Multiple Discrimination

Provisiondiscussion document makes no reference to key pieces of human rights
legislation and policy frameworks which have taken account of multiple

7 Page 9 Expert Group Meeting on gender and racial discrimination, organised by the UN Division for
the Advancement of Women in collaboration with the Office of the High Commissioner for Human
Rights and UN Development Fund for Women in November 2000 in Zagreb, Croatia.
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discrimination against women such as CEDAW, the Beijing Platform for Action, all
to which the UK are signatories. The Beijing Declaration adopted at the 1995
Fourth United Nations (UN) World Conference on Womenrecognises “multiple
barriers” women and girls face “because of factors such as their race, age,
language, ethnicity, culture, religion, or disability, or because they are indijgenous
peopld’®® The conference’s outcome document, the Bejing Platform for Action, a
wide-ranging programme for the improvement of women’s global condition,
similarly notes the pernicious effect of multiple barriers.?

Likewise the Convention for the Elimination of Racial Discrimination Committee
(CERD) has noted that racial discrimination does not always affect women and
men equally or in the same way. There are circumstances in which racial
discrimination only or primarily affects women, or affects women in a different
way, or to a different degree than men.*° Since women'’s rights are human rights, a
human rights framework necessitates that sex and gender should not be left out in
the discussions on racism, racial discrimination, xenophobia and other related
intolerance. Intersectional discrimination must be examined based on the daily
experiences of women and girls, within both private and public spheres.

Similarly, the final documents of the UN World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance (WCAR), the Durban
Declaration and the Programme of Action (DDPA) - recognises the need to
address the multiple barriers that women who experience direct or indirect forms
of intersectional discrimination face. In particular, paragraph 69 of the Declaration
acknowledges ... that racism, racial discrimination, xenophobia and related
Intolerance reveal themselves in a differentiated manner for women and girls, and
can be among the factors leading to a deterioration in their living conditions,
poverty, violence, multiple forms of discrimination, and the limitation or denial of
their human rights”.

28 Para,32.

% Para, 46 recognises that women face barriers to full equality and advancement because of such
factors as their race, age, language, ethnicity, culture, religion or disability, because they are indigenous
women or because of other status. Many women encounter specific obstacles related to their family
status, particularly as single parents; and to their socio-economic status, including their living
conditions in rural, isolated or impoverished areas. Additional barriers also exist for refugee women,
other displaced women, including internally displaced women as well as for immigrant women and
migrant women, including women migrant workers. Many women are also particularly affected by
environmental disasters, serious and infectious diseases and various forms of violence against women.

3% General Recommendation 25. (General Comments) Gender Related Dimensions of Racial
Discrimination (Fifty-sixth session, 2000).
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Para 70 stipulates:

We recognise the need to develop a more systematic and consistent approach to
evaluating and monitoring racial discrimination against women, as well as the
disadvantages, obstacles and difficulties women face in the full exercise and
enjoyment of their civil, political, economic, social and cultural rights because of
racism, racial discrimination, xenophobia and related intolerance.

The Programme of Action expressly recognises multiple discrimination by way of
recognising, that: States, in the light of the increased proportion of women
migrants, place special focus on gender issues, including gender discrimination,
particularly when the multiple barriers faced by migrant women intersect; detailed
research should be undertaken not only in respect of human rights violations
perpetrated against women migrants, but also on the contribution they make to
the economies of their countries of origin and their host countries, and the
findings should be included in reports to treaty bodies (article 31); people of
African descent experience particularly severe problems of religious intolerance
and prejudice that can combine with other forms of discrimination to constitute
multiple discrimination, (article 18); that multiple discrimination can take place in
the context of employment, health care, housing, social services and education
(article 49), that religious discrimination may combine with other grounds to
constitute multiple discrimination (article 79); that states, NGOs and the private
sector should specifically seek to improve the prospects of persons subject to
multiple discrimination in finding, keeping and regaining work (article 104); that
forms of multiple discrimination should be taken into account when legislative and
other measures are developed to protect and promote the identity of national,
ethnic, cultural, religious and linguistic minorities (article 172); and in urging states
to provide support especially to such civil society actors that work to promote
advancement of women subject to multiple discrimination (article 212).

In addition the intersectionality is /implicitlyaddressed in articles 9, 10, 30 (h), 36,
50,51,53,54,59, 62,64, 69, 88,97,174,186, and 202 of the Programme of Action.
Most of these provisions deal with the need to empower minority, migrant and
refugee women, Roma women, women of African descent, Asian descent and
women from other disadvantaged groups, violence against them, trafficking, the
specificity of racial discrimination women may face and the need to conduct
studies on racism and racial discrimination in general and on the experiences of
women in particular as well as apply a race and gender analysis to all remedial
policies and programmes especially in the arenas of education, employment and
funding as well as other sources of resource allocation.
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We would therefore expect that a proposal which purports to strengthen
discrimination law would not seek to provide protection less than that already
guaranteed in these instruments.

Question A:

Do you agree with the conclusions set out in our Impact Assessment on
the impact of multiple discrimination claims brought alongside single
strands claims? If not, please explain why.

One point WRC wish to highlight is the need for putting in place concrete

measures to ensure that the Single Equality Bill Framework does not evolve to lose
sight of each of the specificities of each of the grounds. For us, the key challenge of
advancing this proposed UK anti-discrimination framework will be to continue to
recognise and address the specificities of each of the grounds while providing
adequate mechanisms for recognising, measuring and addressing their
intersectionality. From our perspective an absolute way forward must
unequivocably start from the premise that multiple discrimination is a social

reality that affects the daily experiences of individuals in very concrete ways.

Question B:

To what extent would you agree that the process for identifying a
comparator in a multiple discrimination case would be no more onerous
thanin asingle strand case?

As currently articulated, WRC are not convinced that the provisions related to
finding an appropriate comparator are sufficient. According to our understanding,
beginning from the premise that a comparator in multiple discrimination cases
would be ”no more onerous than in a single strand case’, is the wrong starting
point. We believe that sufficient consideration must be given to the fact that,
some claimants who allege multiple discrimination may find it difficult, or even
impossible, to identify an appropriate comparator. We have been updating our
own knowledge base on this issue through keeping abreast of policy frameworks,
analysis and case law in relation to multiple discrimination not forgetting our own
empirical experience of supporting the women'’s sector and know that emerging
thinking surmises that it should be possible to use multiple comparators.

The unlikelihood of finding appropriate comparators increases the more complex
the case of multiple/intersectional discrimination. We could pose the question for
example of what would be an appropriate comparator in the case of
discrimination against an Asian lesbian woman with a disability?
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As has been suggested Sandra Fredman, Professor of Law at Oxford University31,
“The more a person differs from the norm, the more likely she is to experience
multiple discrimination, the less likely she is to gain protectior!’. This is because
when using a comparator further from the “norm”, (which happensto be a White,
class privileged, heterosexual male), there is a higher risk that those discriminated
against run a greater risk of being treated unfavourably. Allowing multiple
comparators could greatly mitigate the adverse impact of this reality. It is further
contended that expressly permitting multiple comparisons would result in the
possibility of a Black woman comparing her alleged discriminatory treatment with
that of a White man, instead of just a Black man and a White woman as is the case
at present. To ameliorate this, we propose that women experiencing multiple
forms of discrimination should be able to choose a comparator on more than one
ground.

QuestionF:

In defending claims of discrimination, do you/does your organisation rely
on evidence of the treatment of similar people within your organisation?
How would a multiple discrimination provision impact on this? By limiting
the combination to 2 characteristics, we consider that this approach will
still be feasible. Do you agree?

Fortunately, WRC has never had to defend a claim of multiple discrimination.
However, from our research and knowledge of the impact of multiple
discrimination on women, we know that were there the political will, it would be
possible for courts to allow for the combination of two or more grounds of
discrimination, instead of on just two as has been proposed.

Question G:

To what extent does your business or organisation demonstrate good
practice in making sure you can point to the non discriminatory reasons for
the decisions your business or organisation makes?

As an umbrella body for organisations led by and for women, WRC has significant
awareness of gaps in services as well as evidence of unmet need.

WRC is proactively working within an equality and diversity framework. We take
seriously our rolein;
e advocating for the rights and recognition of women;
e supporting the development of women'’s organisations and networks; and
e |obbying for the sustainability of the women'’s sector as well as recognition
of the value that they contribute to society.

31 Fredman, Sandra, Double Trouble, Multiple Discrimination and EU Law, pl4.
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Not only do we champion good practice within and across the sector, we also host
the National Equalities Partnership (NEP) which supports the third sector to
champion and address equality, diversity and human rights. Through the work of
the NEP, we have been able to strengthen our advocacy role in relation to raising
awareness of pan-equalities issues and the kinds of skills, competencies and
knowledge base that is required to work in a non-discriminatory way.

WRCis also undergoing an inward focused forward thinking Equality and Diversity
Audit which will include evaluations of structures, systems, programmes and
services with a view to assessing our effectiveness across all the equality groups as
well as planning actions for progressive change.

We are also developing a training programme on intersectional discrimination as
well as a variety of practical tools and methodological frameworks for recognising,
assessing and addressing intersectional discrimination. This programme aims to
raise awareness of multiple discrimination against women among women's
organisations, the wider Third Sector, service providers, funders as well as policy
and decision makers.

Question N:
How can we work with businesses and organisations to discourage
unmeritorious claims of multiple discrimination?

WRC is uncertain of the motive behind this question. Given the fact that the
governmentis only just beginning to grapple with the realities of multiple
discrimination, we are concerned that there will be cases of genuine multiple
discrimination that will be judged to be unmeritorious claims because the law has
been too slow to respond to the complexity of systemic discrimination and how it
impacts on people differently who are multiply marginalised.

Question O:

What can Government do, either through guidance or other means, to
help individuals to understand their rights in relation to multiple
discrimination?

WRC takes the view that any measures developed to help individuals to
understand their rights in relation to multiple discrimination should take into
consideration the needs of the whole person and the different contexts in which
they lead their lives.

Far from being an easy option, this approach will require a considerable amount of
expertise in women’s equality and human rights issues. However, organisations
and groups working on equalities issues, such as the women’s voluntary sector can
work with public bodies to support them in meeting their requirements.
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Key measures that the Government can take:

e Fundthe development of legal literacy initiatives for the public and
particularly women. It isimportant that women'’s organisations be funded
to develop programmes of support for women from all backgrounds to
access justice. The Beijing Platform for Action (1993) provide definitions of
violence against women which emphasise that it is not only a human rights
violation but also a problem of structural discrimination and a barrier to
achieving full equality for women from marginalised backgrounds.
Therefore, for this discrimination law to be effective, it needs to be framed
in this context.

e Initiate acomprehensive public education campaign, across forms of
media and across a range of institutions which highlight the issue of
multiple discrimination as well as providing training for journalists in
recognising, and responding to multiple discrimination.®.

WRC advocate for those with the expertise and experience of working on pan-
equalities issues, to be more fully consulted and involved in the development of
any strategy, guidance, or codes of practice to tackle multiple discrimination and
particularly in instances of multiple discrimination against women and girls. We
suggest that this could form part of the work of the Government Equalities Office.
For example, it could consult and involve the women'’s voluntary sector to identify
the key issues that affect women to ensure that appropriate and meaningful
targets are developed. Equally, WRC would seek certain assurances that as
awareness of multiple discrimination against women grows, the importance of
women’s specialist services will not be lessened due to a focus on pan-equalities

32 The ability of the media to fuse stereotypes and prejudices and the impact of this on the general
public is of critical important. The Bejing Platform for Action lists media as one of its ‘12 Critical
Areas of Concern, (Chapter IV. J. Women and the Media). Para 237 states....” Women should be
empowered by enhancing their skills, knowledge and access to information technology. This will
strengthen their ability to combat negative portrayals of women internationally and to challenge
instances of abuse of the power of an increasingly important industry”. Para 239 calls on Governments
to (among other things):

a. Support women's education, training and employment to promote and ensure women's equal
access to all areas and levels of the media;

b.  Support research into all aspects of women and the media so as to define areas needing
attention and action and review existing media policies with a view to integrating a gender
perspective;

c.  Promote women's full and equal participation in the media, including management,
programming, education, training and research,

d. Aim at gender balance in the appointment of women and men to all advisory, management,
regulatory or monitoring bodies, including those connected to the private and State or public
media.
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which does not take into consideration women’s experiences across equalities
groups and the expertise of women'’s organisations.

The specialist women’s sector have decades of experience and expertise in
meeting the specific needs of diverse women who experience multiple
discrimination, they have are advocates for women’s rights, and they are change-
makers, campaigning for gender equality. Yet the valuable work they do has not
been prioritised or supported enough by the state. The Government seems to lack
the understanding that the women'’s sector are necessary allies in preventing and
alleviating the effects of multiple forms of discrimination against women.

We are certain that in order to ensure the most effective and strategic
multidimensional equality outcomes, public bodies should engage the women's
sector to ensure that the outcomes truly address the key issues which affect
women who are subjected to multiple forms of discrimination.

The Women's Third Sector is ideally placed to work on raising awareness of the
causes, consequences and remedies for multiple forms of discrimination because
they work in all fields relevant to women, including violence, criminal justice
system, the environment, health, drug and alcohol misuse, ICT, education,
employment, the arts, sport, built environment, housing and transport.
Furthermore, the women'’s sector provide a range of activities and, often life-
saving, services including crisis and longer-term accommodation, counselling,
advice, advocacy, training, one-to-one support, campaigning and ‘voice’ on behalf
of their service users who often experience multiple forms of discrimination.

We are extremely concerned that this value of the sector is not being adequately
recognised. In July 2008, the UK government reported to the United Nations
CEDAW Committee .The Committee commended many of the government’s
initiatives in advancing women’s equality, but made a number of concluding
observations and recommendations about the women’s voluntary and
community sector, in particular:

“The Committee recommends that the State party [UK government] ensure
that non-governmental organizations are able to effectively contribute to
the continuingimplementation of the Convention. It urges the State party
to provide increased and sustained funding to non-governmental
organizations and other civil society groups involved in the area of

women’s rights. It also recommends that the State party ensure that the
Interpretation and application of the Gender Equality Duty does not
negatively impact on the provision of ‘women-only’services or restrict the
activities of wormen’s organisations.”
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Question P:

Can you please describe how you think a multiple discrimination
provision would affect your business or organisation? Please indicate
the size of your business or organisation when answering this question.

WRC already recognise that women are not a homogenous group of rights
holders. In order to protect, promote, and advance women'’s human rights,
advocates and policymakers must take into account differences among women
with respect to age, socio-economic status, racial/ethnic background, religion or
belief, national origin, citizenship status, health/HIV status, sexual orientation, and
disability, among others.

We have 20 members of staff and do not anticipate that the introduction of a
multiple discrimination provision will adversely affect the functioning of the
organisation.

Question Q:

Do you consider that the proposed provision could have unintended
consequences? If so, please explain what they are and how the risk could
be reduced.

WRC takes the view that in the analysis as describes, unintended consequences
could happen because of the conflation of an additive approach to multiple
discrimination with an intersectional one.

WRC believes that there would need to be a clear guidance developed on how to
implement a multiple discrimination clause. It would also be important to provide
arange of examples from practice of actual cases and scenarios of multiple
discrimination in order to better equip institutions, businesses and organisations
in meeting their employment duties in relation to equality and diversity.

It should provide a range of examples especially given the fact that multiple
discrimination does not only in employment but also in access to goods and
services such as banking, education, transport and health and social care.

Question R:
What benefits could the proposed provision have for you or your
organisation?

WRC recognises that equality and diversity is core to the functioning of our
activities, itis not an “add on”. Given our awareness of the lack of recognition of
the women’s sector we feel it isimperative to advocate for increased
recognition, and funding on behalf of the sector both generalist and specialist.
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In this regard, we have taken the initiative (supported by the City Parochial
Foundation and the New Economics Foundation), to develop a new project
building the capacity of women'’s organisations to assess and measure their
economic, social and environmental impacts. Given the economic downtown,
we are concerned that equalities will be negatively impacted given the
competition for resources increasing.

Question S:
Do you think the provision we are proposing would fill the gap we have
described?

Whilst WRC is encouraged by the Government finally considering to implement a
multiple discrimination provision within the Equality Bill, we do not feel that the
measures go far enough. We believe that restricting the grounds on which an
individual can claim multiple discrimination to two grounds will not provide
sufficient legal protection for some of those most vulnerable to multiple
discrimination. For example, in the case of a Muslim woman who experiences
discrimination on the grounds of gender, race and religion or belief in the
workplace as a result of her wearing a headscarf. We believe that claimants alleging
multiple discrimination should be able to bring a claim on the basis of at least two
or more grounds. From our awareness of the reality of multiple discrimination, it
would appear that three grounds would most probably cover the majority of
claimants who experience intersectional multiple discrimination.

We note in your summary of evidence that you discounted the possibility of
allowing up to three "protected characteristics” (Option 3) in any one claim. The
reason given for this decision is “enabling claims of up to three characteristics
from the outset would prove unaduly complex and burdensome for employers and
service providers’. We are unclear as to how you arrived at this conclusion given
that you have not included within the Impact Assessment an indication of the
methodology of how you arrived at this decision and the knowledge base that has
informed this decision.

We are of the view that arbitrarily determining that only two “protected
characteristics” will be permissible may have the unintended consequence of
excluding some forms of multiple discrimination and a further result of falsely pre-
judging legitimate attempts to remedy multiple discrimination as being
“unmeritorious”. The implication of this is that limiting prohibited grounds to two
or even ignoring one aspect of the experience of discrimination will imply, in theory
and in practice, a hierarchy of grounds and ignore the adverse consequences of
this lack of protection.

27



Moreover, one of the main flaws with the proposed multi discrimination provision is
the artificial separation of discrimination on grounds of religion or belief from
discrimination on grounds of racial or ethnic origin. This fails to recognise that
women belonging to religious minority communities, such as Muslim and Jewish
women, are amongst some of those who are becoming increasingly vulnerable to
racism in Europe. Thus effective legal protection requires all grounds but also
greater uniformity in the scope and mechanisms to link new and existing
protections.

Whilst the ‘Impact Assessment’ identifies that the UK has looked exclusively to
practice in Northern Ireland as a basis for outlining the proposed provision, WRC
recommends that the Government looks further afield. WRC understands that
Canada and South Africa offer good practice in the intersectional and
contextualised approach taken in their legislative frameworks. We are aware that
both the Canadian and Human Rights Commission and the South African
Promotion of Equality and Prevention of Unfair Discrimination Act2000 include
multiple discrimination provisions.

To buttress arguments against extending a multiple discrimination provision to
more than two characteristics on the grounds of opening the floodgates and
unwielding complexity, discrimination law expert, Aileeen McColgan® argues:
“Continuing to frame legislation in terms of difference rather than disadvantage
particularly in cases of alleged intersectional multiple discrimination, obscures the
continuing realities of inequality facing the subordinate group within each ground’.
Mc Colgan goes on to state: in recognising that there is something qualitatively
different about certain types of intersectional multiple discrimination allows for
implicitly moving away from traditional notions of formal equality that relyon a
symmetrical approach rather than shifting towards a substantive equality
paradigm.

In addition, we believe the Government Equalities Office has not taken into full
consideration the importance of extending multiple discrimination protection to
forms other than direct discrimination which has been well documented by policy
experts. Uccellari (2008),* writing on the issue of indirect discrimination, states:

"If an employer requires that all staff work full time, women who statistically are
more likely to have childcare responsibilities, will be less likely than men to be able
to comply with this requirement. It is, however, also statistically true that Black

3 Aileen McColgan (2005) Discrimination Law Texts; Cases & Materials, p36, published by Hart
Publishing.

3 Uccellari, P. "Multiple Discrimination: How Law Can Reflect Reality", The Equal Rights Review,
Volume One, 2008, p. 33. See also Monaghan, K. Equality Law, Oxford University Press, 2007,
paragraph 5.03 Quoted in memorandum submitted to Parliament by The Equal Rights Trust (E 10)
June 2009.
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women are more likely than White women to work full time. If protected groups are
only defined according to single characteristics, in determining whether the
requirement to work full time is indirectly discriminatory against women as a
group, it will be necessary to access the number of men that can comply with the
requirement to work full time and to compare this with the number of women that
are able to do so. The inclusion of Black wormen within the class of women will
serve to weaken the statistical data in support of a White women's case.”

WRC notes that the provisions will potentially unfairly impact on women who
experience indirect intersectional discrimination on the basis of

association or due to perceived characteristics. The Colemancase,*® has
highlighted the situation of persons who face discrimination not so much because
of their personal or social characteristics but on the basis of “association”.

This case concerns a woman who encountered discrimination at work because
her son was disabled. Similarly, a person could face discrimination because of
their partner’s religious belief. Another situation which arises in this context is
where a person faces discrimination because of a mistaken assumption on the
part of adiscriminator; such assumptions can relate both to the person’s
characteristics and what the discriminator assumes to be the consequences of
those characteristics®.

In Colerman, Advocate-General Maduro makes a powerful argument that the
purpose of anti-discrimination legislation is to ensure human dignity and personal
autonomy. At its core, he concludes that these goals mean that individuals should
not have their choices in life constrained by factors such as religion or belief, age,
disability or sexual orientation®’. Applied more generally, this principle implies
that where a person encounters discrimination it is not relevant whether this is
directly due to their actual personal characteristics or indirectly because of
association or assumption.

To ensure that the gap is closed between the substantive equality experienced by
women in general and those groups of women subject to multiple forms of
discrimination, WRC advocates for the implementation of temporary special
measures. The CEDAW Convention clearly endorses the implementation by State
parties of “temporary special measures” for women. These refer to programlmmes,
policies and laws that place them in a situation of comparative advantage to men
for a limited period, with the aim of achieving substantive equality between mean
and women in the long term. Article 4.1 of the CEDAW Convention reads:

3 Case C-303/06 Coleman v Attridge Law and Steve Law, Advocate-General Opinion 31 January 2008.
3% E.g. in the case of a Muslim man who at a job interview was asked questions in relation to his views
on women specifically because he was perceived to be more likely to discriminate against women.

37 Ibid para 11.
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“Adoption by States Parties of temporary special measures aimed at accelerating
de facto equality between men and women shall not be considered discrimination
as defined in the present Convention, but shall in no way entail, as a consequence,
the maintenance of unequal or separate standards; these measures shall be
adiscontinued when the objectives of equality of opportunity and treatrent have
been achieved”.

Temporary special measures can therefore be defined as as: (i) positive steps, (i)
directly undertaken or sponsored by the state, (iii) in favour of women or
subgroups of women, and (iv) which are aimed at attaining substantive equality.
Temporary special measures must be accompanied by or operate in the context
of enabling mechanisms which support the achievement of substantive equality.
These mechanisms include services (e.g. child care); structural policies (e.g.
maternity and paternity leave); and effective institutional remedies to overcome
and deter discrimination (e.g. injunctive relief or compensation provided by
administrative or judicial bodies). Article 3 of the CEDAW Convention places
governments under an obligation to provide such enabling conditions.

To be effective, temporary special measures must particularly target the specific
groups of women who experience multiple/ intersectional discrimination and who,
as aresult, face multiple barriers to the realisation of their human rights and
achievement of equality. WRC recognises that although temporary special
measures directly benefit disadvantaged women by according them de facto
equality and eradicating past and current discrimination, society as a whole
benefits from and will be transformed into a more just place by the full and equal
participation of women, particularly those facing multiple forms of discrimination.

Temporary special measures can address various area of discrimination

or other barriers identified as “target sites” in the CEDAW Convention. These
include: Article 5 (prohibits discrimination in the context of cultural and religious
practices); Articles 7 and 8 (political and public life and representation in
international bodies); Article 10 (education); Article 11 (employment); Article 12
(access to health care); and Article 13 (economic and social life); and Article 15
(legal rights).98 Other key “target sites” include housing, gender-based violence,
decision-making, poverty, armed conflict, the criminal justice system, access to
justice, land and property, family and community life, welfare policy, development
programmes, and the media. It isimportant to also note that the “target group” of
temporary special measures can either be (i) the general female population or (ii)
a subset of women who encounter particular barriers or are multiply
disadvantaged.
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Similarly, the /nternational Convention on the Elimination of All Forms of Racial
Discrimination (ICERD)closely resembles the CEDAW Convention in its provision
for special measures. Its Article 1.4 provides that “special measures taken for the
sole purpose of securing adequate advancement of certain racial or ethnic
groups... shall not be deemed racial discriminatior!’. However, while the ICERD
does not explicitly acknowledge the intersection of racial and gender
discrimination, in March 2000, its expert body, CERD, issued General
Recommendation No. 25 on Gender-Related Dimensions of Racial Discrimination
demonstrating that the ICERD is intended to reach forms of racial discrimination
that have a differential impact on men and women. In this General
Recommendation, CERD resolved to incorporate gender considerations into its
study of racially discriminatory practices and suggested that it would cooperate
with States parties to establish a more effective system to monitor racial
discrimination against women. It also calls on States parties to provide information
on gendered experiences of racial discrimination in future periodic reports.

Finally, it is worth noting that WRC considers intersectional discrimination as an
integral part of feminist and women’s human rights analysis of laws and policies
and in this vein, we also regard, the intersectional approach to discrimination
should be integrated in efforts to monitor the implementation and realisation of
international human rights treaties such as the CEDAW Convention among others.

Summary of Recommendations

We propose that:

e The Equality Bill should contain an express statement clarifying that
discrimination is unlawful when it takes place on ‘one or more prohibited
grounds of discrimination or on the effect of a combination of prohibited
grounds’.

e TheBill should further be amended to include an explicit provision to
outlaw multiple or intersectional direct or indirect discrimination and/or
harassment and should also require specific measures to ensure that this is
dealt with effectively by national law (e.g. in relation to equality bodies and
legal procedure).

e Option 3, allowing for a claim to be brought for multiple discrimination on
up to “three” rather thanthe proposed “two” grounds would most likely
provide the best level of protection for the majority of those that
experience multiple discrimination.

e Agender based analysis and an intersectional equalities framework is
streamlined throughout the Bill at large and the proposed multiple
discrimination provision in particular.
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The Impact Assessmentshould show evidence of a gendered and
intersectional equalities analysis.

Analytical and methodological tools are developed on how to applying
intersectional analysis.

The Governments should regularly undertake and publish statistical
analyses of women'’s condition in various fields. The data must include both
percentages and raw numbers and must be disaggregated according to
gender, race, age, sexual orientation, disability and religion or belief socio-
economic status or other relevant characteristics. In this way, the situation
of women facing multiple barriers as a result of intersectional
discrimination can be assessed and better addressed.

In the award of remedies for multiple discrimination, national courts and
tribunals should treat as an ‘aggravating’ factor, evidence that
discrimination occurred on more than one ground.

There is a more proactive focus on preventative policy and legislative
measures such as temporary special measures to combat multiple
discrimination.

Clear strategies, actions plans, policies and monitoring arrangements be
developed for preventing and combating multiple discrimination.

Positive action should be taken where necessary to ameliorate existing
forms of multiple discrimination. There should also be an explicit
recognition that people, (including women), facing different realities of
discrimination may need to be treated differently in order to ensure their
full access to equality of opportunity and outcome.

The Government needs to work closely with the specialist women'’s sector
as key partners in the implementation and scrutiny of all aspects of the
proposed multiple discrimination provision.

The Government in conjunction with the Equalities & Human Rights
Commission and relevant equalities NGO’s develop methodologies to
identify intersectional discrimination and its effects on women and girls who
experience violence.

The Government legislate to protect migrant, refugee and asylum-seeker
women in informal employment, including home-working or outworking,
domestic work, and the sex industry to prioritise their human rights, and
undertake an awareness-raising program working with community
organisations, ethnic communities and unions to ensure that these women
know how to protect their rights. A starting point would be to ratify the
International Convention on the Protection of the Rights of All Mjgrant
Workers and Members of their Families.

The Government fund the development of community legal education
campaigns about rights including the development of accessible
resources, legal aid services, and ensure their accessibility to women.
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The Government develop ring-fenced, sustainable resourcing for specialist
women’s organisations and services to represent the interests of women
who are disproportionately affected by multiple discrimination.

The Government fund women'’s and other equalities NGO's to provide
training and/or targeted opportunities for women experiencing multiple
discrimination to get involved in policy processes.
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